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LOK SABHA 


The following Bills were introduced in Lok Sabha on the 15th May , 
1978 : 

Bill No. 88 OF 1978 
A Bill further to amend the Constitution of India . 


Be It enacted by Parliament in the Twenty - ninth Year of the Republic 
of India as follows: 


1 (1) This Act may be called the Constitution (Forty - fifth Amend Short 
ment) Act, 1978. 

title and 

commen 
(2 ) It shall come into force on such date as the Central Government cement, 
may, by notification in the Official Gazette , appoint and different dates 
may be appointed for different provisions of this Act. 


Amond 
ment of 
Article 10 


2. In article 19 of the Constitution ,-- 
: (a ) in clause (1 ) , 

(i) in sub -clause (e ) , the word " and " shall be inserted at 
the end ; 
; (ii) sub -clause (f) shall be omitted ; 

(b ) in clause (5 ) , for the words, brackets and letters " aub - clauses 
(d ) , ( e ) and ( ) " , the words, brackets and letters " sub -clauses ( a ) 
and ( e ) " shall be substituted : 


Amend . 
ment of 
article X 


3. In article 22 of the Constitution , 

(a ) for clause (4 ) , the following clause shall be substituted , 
namely: - 

( 4 ) No law providing for preventive detention shall autho 
rise the detention of a person for a longer period than two 
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months unless an Advisory Board constituted in accordance with 
the recommendations of the Chief Justice of the appropriate High 
Court has reported before the expiration of the said period of 
two months that there is in its opinion sufficient cause for such 
detention 


Provided that an Advisory Board shall consist of a Chairman 
and not less than two other members, and the Chairman shall be 
& serving Judge of the appropriate High Court and the other 
members shall be serving or retired Judges of any High Court: 


Provided further that nothing in this clause shall authorise 
the detention of any person beyond the maximum period pre 
cribed by any law made by Parliament under sub -clause (a ) of 
claus (7 ) 

Explanation . - In this clause, " appropriate High Court " 


( 1) in the case of the detention of a person in pursuance 
of an order of detention made by the Government of India 
or an officer or authority subordinate to that Government, 
the High Court for the Union territory of Delhi; 

(i ) in the case of the detention of a person in pursuance 
of an order of detention made by the Government of any 
State (other than a Union territory ) , the High Court for 

that State ; and 
• (iii ) in the case of the detention of a person in pursuance 
of an order af detention made by the administrator of a 
Union territory or an officer or authority subordinate to 
mich administrator, such High Court as may be spectfied by 
or under any law made by Parliament in this behalf ." ; 


(b ). In clame (7), – 

(1) sub -clause (a ) shall be omitted ; 

(it) pub -clause (b ) shall be re - lettered to sub -clausn (a ) ; and 
: (+ 1 ) sub -clause (c ) shall be re -lettered as subclause (0 ) 
and in the sub -clause as 10 re -lettered for the words, trocksta , 
letter and figure " sub -clause (a ) of clause ( 4)" , the word , brackets 
and figure " cleuse (4 ) " shall be substituted . 


WML - 


A 

In article 30 of the Constitution, after clauko (1) ; the following 
mineclun shall be inserted , namely ; - 
tel. 20 

" ( 1A ) In making any lat providing for the computitory acquisi 
tion of any property of an educational institution established and 
Administered by A minority , referred to in clause ( 1) , the State shall 
ensure that the amount fixed by or determined under much law for 
the acquisition of such property is such as :would not restrict or 
abrogate the right guriranteed under that clause." . 

3. The mb- hending " Right, to Property " occurring atter Article 30 of 
of 

the Constitution shall be omitted 


" 


. 


- 





I . 


I 


1 


. 
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6 . Article 31 of the Constitution shall be omitted . 


Umission 
of article 
31. 


7. In article 31A of the Constitution , in clause ( 1 ), for the words and 
Agures " article 14 , article 19 or article 31" , the words and figures " article 
14 or article 19 " shall be substituted . 


Amend . 
ment of 
article 
31A , 


8. In article 31C of the Congtitution ,--- 


Amend . 
ment of 
article 
31C . 


( a ) for the words and figures " al! or any of the principles laid 
down in Part IV " , the words, brackets, letters and figures " the 
principles laid down in clause (b ) or clause (c ) of article 39 " shall 
be substituted ; 


(b ) for the words and figures " article 14 , article 19 or article 31 ;" , 
the words and figures " article 14 or article 19 : " shall be substituted ; 


(c ) the words " and no law containing a declaration that it is 
for giving effect to such policy shall be called in question in any court 
on the ground that it does not give effect to such policy : " shall be 
omitted , 


9. Article 38 of the Constitution shall be renumbered as clause ( 1) Amend 
thereof and after the clause as so renumbered , the following clause shall 

ment of 

orticle 38 . 
be inserted , namely : 

" (2 ) The State shall , in particular, strive to minimise the 
inequalities in income, and endeavour to eliminate inequalities in 
status, facilities and opportunities , not only amongst individuals but 
also amongst groups of people residing in different areas or engaged 
in different vocations , 


14 . For article 71 of the Constitution , the following article shall be Substitu . 
substituted , namely : 

tion of 
new 
article 
for 

Article 71 . 
" 71 . (1 ) All doubts and disputes arising out of or in connection Matters 
with the election of a President or Vice -President shall be inquired relating 
into and decided by the Supreme Court whose decision shall be final. 

to , or 

connected 
(2 ) If the electio .1 of a person as President or Vice -President is 

with , the 
declared vold by the Supreme Court, acts done by him in the exercise 

election 

of a 
and performance of the powers and duties of the office of President President 
or Vice - President, as the case may be , on or befcre the date of the or Vice 
decision of the Supreme Court shall not be invalidated by reason of President. 
that declaration , 

(3 ) Subject to the provisions of this Constitution , Parliament 
may by law regulate any matter relating to or connected with the 
election of a President or Vice -President. 

(4 ) The election of a person as President or Vice -President shall 
not be called in question on the ground of the existence of any 
Vacancy for whatever reason among the members of the electoral 
college electing him ." . 
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Amend . 
ment of 
Article 74. 


11 . In article 74 of the Constitution , in clause ( 1) , the following 
proviso shall be inserted at the end, namely : 

" Provided that the President may require the Council of Ministers 
to reconsider such advice , either generally or otherwise, and the 
Prosident shall act in accordance with the advice tendered after such 
reconsideration ." . 
12 . In article 77 of the Constitution , clause (4 ) shall be omitted. 


Amend . 
ment .ot 
article 77 , 


Amendi 
mant of 
article 83 . 


13 . (I ) In article 83 of the Constitution , in clause (2 ) , for the words 
" six yeais " in both the places where they occur , the words " five years" 
shall be substituted . 

(2 ) The amendments made by sub -section (1) to clause (2) of article 
83 shall apply also to the House of the People in existence on the date 
of ccming into force of this section without prejudice to the power of 
Parliament with respect to the extension of the duration of that House 
under the proviso to that clause, 


Substitu . 
tion of 
new 
article 


14. For article 103 of the Constitution , the following article shall be 
substituted , namely : 


for 


article 
103 . 
Decision 

" 103. ( 1) If any question arises as to whether a member of 
on 

either House of Parliament has become subject to any of the disquali 
questions 

ications mentioned in clause ( 1) of article 102 , the question shall be 
as to : 

referred for the decision of the President and his decision shall be 
disqualif 

final . 
cations of 
members . 

(2 ) Before giving any decision on any such question , the Presi 
dent shall obtain the opinion of the Election Commission and shall 

· act according to such opinion ." . 
Amend . 

15 . In article 105 of the Constitution , in clause (3) , for the words " shall 
inent of be those of the House of Commons of the Parliament of the United 
Article 

Kingdom , and of its members and committees, at the commencement of 
this Constitution " , the words , figures and brackets " shall be those of that 
House and of its members and coinmittees immediately before the coming 
into force of section 16 of the Constitution (Forty -Afth Amendment ) 
Act, 1978 " shall be substituted . 


10 % . 


18 . In article 123 of the Constitution , clause (4 ) shall be omitted ., 


Amend . 
ment of 
article 
129 . 
Amend . 
ment of 
article 
132 


17. In article 132 of the Constitution , - 

(a ) in clause (1 ) , for the words " if the High Court certifies , the 
words, Agures and letter " if the High Court certifies under article 
134A " shall be substituted ; 

(b ) clause (2 ) shall be omitted ; 

(c ) in clause (3 ) , the words "or such leave is granted," and the 
words " and , with the leave of the Supreme Court, on any other 
ground " shall be omitted , 


Sec , 2 ] 


THE GAZETTE OF INDIA EXTRAORDINARY 


бох 


18 . In article 133 of the Constitution , in clause (1 ) , for the words " it Amend . 
the High Court certifies -- " , the words , Agures and letter " if the Highment of 
Court certifies under article 134A _ " shall be substituted . 

article 
133 . 


19. In article 134 of the Constitution , in sub - clause ( c ) of clause (1 ) , 
for the word " certifies" , the words, figures and letter " certifies under 
article 134A " shall be substituted . 


Amend 
ment of 
article 
134 , 


20. After article 134 of the Constitution , the following article shall be 
inserted , namely : - 


Insertion 
of new 
article 
134A . 
Certificate 
tor 
appeal to 


the 


" 134A . Every High Court, passing or making a judgment, decree , 
final order, or sentence, referred to in clause (1 ) of article 132 or 
clause ( 1) of article 133, or clause ( 1) of article 134 , 

( a ) may , if it deems fit so to do on its own motion , and 

(b ) shall , if an oral application is made , by or on behalf of 
the party aggrieved , immediately after the passing or making 
of such judgment, decree , final order or sentence , 


Supreme 
Court . 


determine, as soon as may be after such passing or making, the 
question whether a certificate of the nature referred to in clauge (1 ) 
of article 132 , or clause ( 1) of article 133 or, as the case may be, sub 
clause (c ) of clause ( 1) of article 134 , may be given in respect of 
that case." . 


21. In article 139A of the Constitution , for clause (1) , the following Amend 

ment of 
clause shall be substituted , namely : - - 

article 
“ ( 1) Where cases involving the same or substantially the same 139A . 
questions of law are pending before the Supreme Court and nne or 
more High Courts or before two or more High Courts , and the 
Supreme Court is satisfied on its own motion or on an application 
made by the Attorney -General of India or by a party to any such 
case that such questions are substantial questions of general import 
ance, the Supreme Court may withdraw the case or cases pending 
before the High Court of the High Courts and dispose of all the 
cases itself." . 


22 . In article 150 of the Constitution , for the words " after consultation 
with " , the words " with the concurrence of” shal! be substitutest, 


Amend 
ment of 
article 
160. 
Amend . 
ment of 
Article 


23 . In article 166 of the Constitution , clause (4 ) shall be omitted , 


166 . 


24 . (1) In article 172 of the Constitution , in clause ( 1) , for the words Amend 
" six years" in both the places where they occur , the words " five years" ment of 

article 
shall be substituted . 

172 . 
( 2 ) The amendments made by sub -section ( 1) to clause ( 1 ) of 
article 172 

( a ) shall not apply to any existing State Legislative Assembly 
the period of existence whereof as computed from the date appointed 
for its first meeting to the date of coming into force of this section 
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( both dates inclusive ) is more than four years and eight months but 
every such Assembly shall, unless sooner dissolved , stand dissolved 
on the expiry of 

(i) a period of four months from the date of coming into 
force of this section ; or 

( ii ) a period of six years from the date appointed for its 
first meeting, 
whichever period expires earlier ; 

(b ) shall apply to every other existing State Legislative Assem 
bly without prejudice to the power of Parliament with respect to the 
extension of duration of such Assembly under the proviso to the 
said clause ( 1 ) . 

Explanation 1. - In its application to the Legislative Assembly of 
the State of Sikkim referred to in clause (b ) of article 371F of the 
Constitution , this sub -section shall have effect as if 

(t) the date appointed for the Arst meeting of that Assem 
bly were the 26th day of April, 1975 ; and 

( ii) the references in clause (a ) of this sub -section to " four 
years and eight months" and " six years" were references to 
" three years and eight months " and " five years" respectịvely . 


Orth PAR of latt 


of 


Explanation II . - In this sub - section , " existing State Legislative 
Assembly " means the Legislative Assembly of a State in existence on 
the date of coming into force of this section , 


25. For article 192 of the Constitution , the following article shall be 
substituted , namely :-- - 


Substitu 
tion of 
new 
artiche 
lor 
article 
192 . 


Decision 


questions 
as to 
disqualif . 
cations of 
members. 


" 192. ( 1) If any question arises as to whether a member of a 
House of the Legislature of a State has become subject to any of 
the disqualifications mentioned in clause ( 1) of article 191, the 
question shall be referred for the decision of the Governor and his 
decision shall be final. 


( 2 ) Before giving any decision on any such question , the Gov 
ernor shall obtain the opinion of the Election Commission and shall 
act according to such opinion ." 


Amend 
ment of 
article 


194 . 


26 . In article 194 of the Constitution , in clause (3 ) , for the words 
" shall be those ot the House of Commons of the Parliament of the United 
Kingdom , and of its members and committees at the commencement of 
this Constitution " , the words. figures and brackets " shall be those of 
that House and of its members and committees Immediately before the 
coming into force of section 26 of the Constitution ( Forty - fifth Amend . 
ment) Act, 1978 " shall be substituted . 


27. In article 213 of the Constitution , clause (4 ) shall be omitted 


Amend 
ment of 
article 
218 . 
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28 . In article 217 oi he Constitution , in clause (2 ) , 

( ru ) in sub - clause they thm wird or occurring at the end shall 
be omitted , 

(b ) sub- clause ( c ) shall be atted 


Amend . 
ment of 
article 
17. 


(c ) in the Exploration . Clause (a ) all be re- lettered as clause 
( 10 ) and before clause ( au : as i In -lettered, the following clause 
shall ha inserted namely --- 

" (a ) si menntun the period during which a person has 
held judicu offire in the territory of India , there shall be 
included anypud allur he has held any judicial oflice, dur 
ing which the person hy been an advocate of a High Court 
or has held the vilice Oi a lember of a tribunal or any post, 
under the Union for a State , requiring special knowledge of 
law ," . 


29 . In article 225 of the finitution the following proviso shall be Amend . 
inserted at the erd , namely 

ment of 

article 
" Provided that anv restriction to which the exercise of original 1939 
jurisdiction by all of the High Couris with respect to any matter 
concerning the r - renue or concerning any act ordered or done in 
tne collection these jí was subject mimediately betore the commence . 
ment of this Cortitution shall no longer apply to the exercise of 
such jurisdiction " 


30. In article 226 ) the Constitution -- 

Amend 

mant a 
(a ) in clause ( 1 ) for the portion beginning with the words article 
" writs in the nation of ha verts cotpis mandamus, prohibition , quo 226 . 
wortanto and certitur , nga , of them " and ending with the 
words " such illes alty has resulter son substantial failure of justice." , 
the foilowing stall be subst. tuteri, ranely . - - 

writs in tim mature of habeas corpus , mandamus, prohibi 
tien , quo ua* * a t ) tu certioranı or any of them for the 
enforcement of any ritke hits conferred by Part III and 
for any other ploke " , 


(b ) fur clauses ( (jogurt (6 ), the following clause shall 
be substituted . Daindly - 

" ( 3 ) Where all s party against whom an interm order , 
whether hy way a ! riunctior or stay or in any other manner, 
is made 011. ox in a privredings relating to , a petition under 
clause ( 1 ) Wi$ ! 0 * 

(ai falasahin sicn pz v copies of such petition 
and all do tments in support of the plea for such interim 
orde , and 


1 


u gove design et pnty an opportunity of being heard , 
makes an applicaiinid to the High Court Us the vacation of 
such orde and idinishes, a copy of such application to the party 
in whose pour urh order has been made or the counsel of 


604 


THE GAZETTE OF INDIA EXTRAORDINARY 


(PART II 


zw 


- 


- 


- 


such party , the Aigh Court shall dispose of the application 
within a period of two weeks from the date on which it is 
received or from the date on which the copy of such applica 
tion is so furnished , whichever is later, or where the High Court 
is closed on the last day of that period , before the expiry of the 
next day afterwards on which the High Court is open ; and if the 
application is not so disposed of, the interim order shall, on the 
expiry of that period , or , as the case may be , the expiry of the 
said next day , stand vacated ." ; 

( c) clause (7 ) shall be renumbered as clause (4 ). 
31. In article 227 of the Constitution 

(a ) for clause (1 ), the following clause shall be substituted , 
namely 

" ( 1) Every High Court shall have superintendence over all 
courts and tribunals throughout the territories in relation to 
which it exercises jurisdiction ." ; 
(6 ) clause (5 ) shall be omitted , 


Amend 
ment of 
article 
227, 


82 . In article 239B of the Constitution , clause (4 ) shall be omitted . 


Amend . 
ment of 
articlo 
239B . 


33 . Article 257A of the Constitution shall be omitted , 


Omis . 
sion of 
article 
257A . 


34 . In Part XII of the Constitution , after Chapter III , the following 
Chapter shall be inserted , namely : 


Insertion 
of gero 
Chapter 
IV in 
Part XII . 


" CHAPTER IV . - RIGHT TO PROIEKTY 


300A . No person shall be deprived of his property save by 
authority of law ." . 


Persons 
not to be 
deprived 
of pro 
perty gave 
by au 
thority of 
law , 


35 . Part XIVA of the Constitution shall be omitted . 


Omission 
of Part 
XIVA 


Amend 
ment of 
article 
329 . 


36 . In article 329 of the Constitution , in the opening portion , the words , 
figures and letter " ut subject to the provisions of article 329A " shall be 
omitted . 


37. Article 329A of the Constitution shall be omitted . 


Omission 
of article 
329A . 
Amend 
ment of 
articlo 
352 


38 . In article 352 of the Constitution , 
(a ) in clause (1), 

(1) for the words " internal disturbance " ; the words " armed 
rebellion ” shall be substituted ; 
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( ii) the following Explanation shall be inserted at the end , 
namely : 

" Explanation - - A Proclamation of Emergency declaring 
that the security of India or any part of the territory thereof 
is threatened by war or by external aggression or by armed 
rebellion may be made before the actual occurrence of war 
or of any such aggression or rebellion , if the President is 
satisfied that there is imminent danger thereof." ; 


(b ) for clauses (2 ), (2A ) and (3 ), the following clauses shall be 
substituted , namely : 

" (2) A Proclamation issued under clause (1) may be varied 
or revoked by a subsequent Proclamation , 

(3 ) The President shall not issue a Proclamation under 
clause ( 1 ) or a Proclamation varying such Proclamation unless 
the decision of the Union Cabinet (that is to say , the Council 
consisting of the Prime Minister and other Ministers of Cabinet 
rank appointed under article 75 ) that such a Proclamation may 
be issued has been communicated to him in writing . 

( 4 ) Every Proclamation issued under this article shall be 
laid before each House of Parliament and shall, except where 
it is a Proclamation revoking a previous Proclamation , cease to 
operate at the expiration of one month unless before the expira 
tion of that period it has been approved by resolutions of both 
Houses of Parliament : 

Provided that if any such Proclamation (not being a Pro 
clamation revoking a previous Proclamation ) is issued at a time 
when the House of the People has been dissolved , or the dissolu 
tion of the House of the People takes place during the period of 
one month referred to in this clause , and if a resolution approv 
ing the Proclamation has been passed by the Council of States , 
but no resolution with respect to such Proclamation has been 
passed by the House of the People before the expiration of that 
period , the Proclamation shall cease to operate at the expiration 
of thirty days from the date on which the House of the People 
first sits after its reconstitution , unless before the expiration of 
the said period of thirty days a resolution approving the Pro 
clamation has been also passed by the House of the People. 


(5 ) A Proclamation so approved shall , unless revoked , cease 
to operate on the expiration of a period of six months from the 
date of the passing of the second of the resolutions approving 
the Proclamation under clause (4 ): 

Provided that if and so often as a resolution approving the 
continuance in force of such a Proclamation is passed by both 
Houses of Parliament the Proclamation shall , unless revoked , 
continue in force for a further period of six months from the 
date on which it would otherwise have ceased to operate under 
this clause : 

Provided further that if the dissolution of the House of the 
People takes place during any such period of six months and a 
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resolution approving the continuance in force of such Proclama 
tion has been passed by the Council of States but no resolution 
with respect to the continuance in force of such Proclamation 
has been passed by the House of the People during the said 
period , the Proclamation shall cease to operate at the expiration 
of thirty days from the date on which the Housc of the People 
first sits after its reconstitution unless before the expiration of 
the said period of thirty days , a resolution approving the con 
tinuance in force of the Proclamation has been also passed by 
the House of the People . 

(6 ) For the purposes of clauses (4 ) and (5 ) , a resolution 
may be passed by either House of Parliament only by a majority 
of the total membership of that House and by a majority of not 
less than two-thirds of the members of that House present and 
voting 

( 7) Notwithstanding anything contained in the foregoing 
clauses. the President shall revoke, a Proclamation issued under 
clause ( 1 ) or a Proclamation varying such Proclamation of the 
House of the People passes a resolution disapproving , or , as the 
case may be , disapproving the continuance in force of, such 
Proclamation . 


(8 ) Where a notice in writing signed by not less than one 
tenth of the total number of members of the House of the 
People has been given , of their intention to move a resolution 
for disapproving , or , as the case may be , for disapproving the 
continuance in force of, a Proclamation issued under clatise ( 1 ) 
or a Proclamation varying such Proclamation , 


(a ) to the Speaker , if the House is in session : or 

( b ) to the President, if the House is not in session , 
a special sitting of the House shall be held within fourteen days 
from the date on which such notice is received by the Speaker . 
or, as the case may be, by the President, for the purpose of 
considering such resolution ." ; 

(c ) clause (4 ) shall be cnumbered as clause ( 9 ) and in the 
clause as so renumbered , for the words " internal disturbance" in both 
the places where they occur, the words " armed rebellion " shall be 
substituted ; 


( d ) clause ( 5 ) shall be omitted . 


Amond 
ment of 
article 
356. 


39 . In article 356 of the Constitution,- - 
(a ) in cause ( 4), 

(t) for the words, brackets and figure " one year from the 
date of the passing of the second of the resolutions approving the 
Proclamation under clause (3 )" , the words " six months from the 
date of issue of the Proclamation " shall be substituted ; 

( ii ) in the first proviso , for the words " one year " , the words 
" six months " shall be substituted ; 

(iii) in the second proviso , for the words " one vear " , the 
words " six months" shall be substituted ; 
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(b ) for clause (5 ) the following clause all hp substituted , 
namely :-- 

( 3 ) Notwithstanding antihing contained in clause (4 ), a 
resolution with respect to the continuance in force of a Proclama 
tion approved under clause ( 3 ) for any period beyond the expira 
tion of one var fun thr date of issue of such Proclamation shall 
171 t be passed by other use of Parliament unless - 

( ll ) i Proclamation of Emergency is in operation , in 
the whole of India or, as the case may be , in the whole or 
ant part of the State , at the time of the passing of such 
resolution , and 

(b ) the Election Commission certifies that the conti 
nuance in force of the Proclamation approved under clause 
( 3 ) during the period specified in such resolution is neces 
sary on account of difficulties in holding general elections 
* the Legislative Assembly of the State concerned." . 


40 Article 358 of the Constitution shall be renumbered as clause ( 1 ) 
of that article and 


Amend 
ment of 
article 


358. 


( a ) in clause ( 1 ) As so renumbeied . 

(i) in the opening portion , for the words " While a Proclama 
tion of Emergency is in operation " , the words "While a Proclanna 
tion of Emergency declaring that the security of India or any 
part of the territory thereof is threatened by war or by external 
acerassion is in operation ” shall be substituted ; 

(11) in the proviso , for the words "where a Proclamation of 
Emergency the words " there such Proclamation of Emergency " 
shall be substituted : 

(b ) after clause ( 1) as so renumbered , the following clause shall 
be inserted , namely : 

“ (2 ) Nothing in clauise (1 ) shall apply 

(a ) to any law which does not contain a recital to the 
effect that such law is in relation to the Proclamation of 
Emergency in operation when it is made; or 

(b ) to any executive action takon otherwise than under 
a law containing such a recital." . 


41. In article 359 of the Constitution , -- 

( a ) in clauses (1) and ( 1A ), for the words and figures " the rights 
conferred by Part III " , the words. figures and brackets " the rights 
conferred by Part III (except article 21 ) " shall be substituted ; 

(b ) after clause ( 1A ), the following clause shall be inserted , 
namely : 


Amend 
ment of 
article 
359 


" (1B ) Nothing in clause (1A ) shall apply - - 

( al to any law which does not contain a recital to 
effect that such law is in relation to the Proclamation 
Emergency in operation when it is made ; or 


the 
of 
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(b ) to any executive action taken otherwise than under 
a law containing such a recital." . 


42. In article 360 of the Constitution , 


Amond 
ment of 


article 


390 . 


( a ) for clause ( 2 ), the following clause shall be substituted . 
namely :- - 

" (2 ) A Proclamation issued under clause ( 1) - 

( a ) may be revoked or varied by a subsequent Proclame. 


tion ; 


(b ) shall be laid before each House of Parliament: 

(c ) shall cease to operate at the expiration of two 
months, unless before the expiration of that period it has 
been approved by resolutions of both Houses of Parliamont ; 


Provided that if any such Proclamation is issued at a time 
when the House of the People has been dissolved or the dissolu 
tion of the House of the People takes place during the period of 
two months referred to in sub -clause (c ), and if a resolution ap 
proving the Proclamation has been passed by the Council of 
States, but no resolution with respect to such Proclamation has 
been passed by the House of the People before the exptration of 
that period , the Proclamation shall cease to operate at the expi 
ration of thirty days from the date on which the House of the 
People first sits after its reconstitution , unless before the expl 
ration of the said period of thirty days a resolution approving 
the Proclamation has been also passed by the House of the 
People ." ; 
(b ) clause (5 ) shall be omitted , 


43. After article 361 of the Constitution , the following article shall be 
inserted , namely : 


Insertion 
of new 
Brticla 
381A . 
Protection 
of publi 
cation of 
proceed 
ings of 
Parlig 
ment and 
Stato Le 
gislaturen 


361A . ( 1 ) No person shall be liable to any proceedings, civil or 
criminal, in any court in respect of the publication in a newspaper 
of a substantially true report of any proceedings of elther House of 
Parliament or the Legislative Assembly , or , as the case may be , either 
House of the Legislature , of a State . unless the publication is proved 
to have been made with malice : 


Provided that nothing in this clause shall apply to the publica 
tion of any report of the proceedings of a secret sitting of either 
House of Parliament or the Legislative Assembly, or, as the case may 
be , either House of the Legislature, of a State. 


( 2 ) Clause ( 1) shall apply in relation to reports or matters 
broadcast by means of wireless telegraphy as part of any programı 
or service provided by means of a broadcasting station as it applia 
in relation to reports or matters published in a newspaper. 


Explanation . In this article, "newspaper " includes a new 
agency report containing material for publication in a newspaper . 
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44 Article 366 of the Constitution shall be renumbered as clause ( 2 ) Amend 
of that article , and before clause ( 2 ) as so renumbered , the following clause ment of 
shall be inserted , namely : 

article 

366 . 
( 1) In the Preamble to this Constitution ,- - 

( 1 ) the expression " REPUBLIC " as qualified by the expres 
sion " SECULAR " , means a republic in which there is equal 
respect for all religions; and 

(2 ) the expression " AEPUBLIC , as qualified by the expres 
sion " SOCIALIST" , means a lepublic in which there is freedom 

from all forms of exploitation , social, political and economic . , 
45. In article 368 of the Constituti011, - - 

Amend 

inent of 
(a ) in clause (2), after the proviso , the following proviso shall article 
be inserted , namely : 

308 . 
" Provided further that it such amendment som 

(a ) seeks to make any change which , it made , would 
have the effect of 

(i) impairing the secular or democratic character of 
this Constitution ; or 
( 11 ) abridging or taking away the rights of citizens 
under Part III , or 

( iii) prejudicing or impeding tree and fair elections 
to the House of the People of the Legislative Assemblies 
of States on the basis of adult suffrage; or 

(iv ) compromising the independence of the judiciary , 


or 


(b ) seeks to amend this proviso , 
the amendment shall also require to be approved by the people 
of India at a referendum under clause (4 )." ; 

(6 ) for clauses (4 ) and (5 ), the following clauses shall be substi 
tuted , namely : 

" (4 ) The referendum for the purpose of seeking the approval 
of the people of India for any amendment of the nature referred 
to in the second proviso to clause ( 2 ) shall be through a poll, 
and 

(1) all persons who are for the time being eligible to be 
voters under article 326 at elections to the House of the 
People shall be entitled to vote at such poll ; and 

(it) any such amendment shall be deemed to have been 
approved by the people of India if such amendment is ap 
proved by a majority of the voters voting at such poll and the 
voters yoting at such poll constitute not less than fifty -one 
per cent, of the voters entitled to vote at such poll. 

(5 ) The superintendence , direction and control of the pro 
paration of the rolls of voters for , and the conduct of, every 
referendum under this article shall vest in the Election Com 
mission and the result of such referendum as declared by the 
Election Commission shall not be called in question in any court . 
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(6 ) Subject to the provisions of clauses ) and ( 5 ), Parad 
ment may from time to time by law enake provision with respect 
TO All matters relating to , or in connection with , referenda under 
this article, including the preparation of the rolls of voters." . 


Amegd . 
ment of 
article 
371F . 


46 . In article 371F of the Constitution , in clause (c ), for the words " six 
years " , the words " five years " shall be substituted , and for the words 
" five years" in both the places where they occur , the words " four years " 
shall be substituted . 


Amend 
ment of 


47. In the Seventh Schedule to the Constitution , -- 


the 


Srienth 
Sche 
dule . 


(a ) in List I- Union List onry ? A shall be omitisd 
(b ) in List II- - State List - - 


o fa entry 1 , for the words “ the use ol any nuval, military 
or air force or any other armed force of the Union or of any other 
force subject to the control of the Union or of any contingent or 
unit thereof", the words " the use of naval, military or air forces 
or any other armed forces of the Union " shall be substituted ; 


entry 


shall be substituted . 


(ri ) for entry % , the following 
namely : 


" 2. Police , including railway and village policn " ; 


( iii) after entry 10 . the following entry shall be inserted 
namely : 

" 11. Education , including universities, subject to the 
provisions of entries 63. 64. 65 and 66 of List I and entry 25 
of List III." ; 

( iv ) after entry 18 , the !Olowing intiy shall be inserted . 
namely : 

" 19. Forests." ; 


(n ) in entry 41, for the words " State public services ", the 
words, figures and letter " State public services subject to the 
provisions of entry 11B of List III" shall be substituted ; 
( c ) in List III - Concurrent List,- - 

(1) after entry 11A , the following entry shall be inserted . 
namely : 

" 11B . Adjudication or trial by tribunals of disputes and 
complaints with respect to recruitment and conditions of ser 
vice of persons appointed to public services and posts in con 
nection with the affairs of a State or of a local or other 
authority subject to the control of a State Government. ; 
( ) entry 17A shall be onnitted : 

( iii) for entry 25 , the joiluung entry shall be substituted , 
namely : 


" 25 Vocational and technical training of labour," . 


011 
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48 . In the Ninth Schedule to the Constitution , entries 87, 92 and 130 
shall be omitted . 


Aniend 
ment of 
the 
Ninth 
Schedule 


49. In the Constitution ( Forty -second Amendment) Act, 1976 , sections 
18 , 19 , 21, 22 , 31, 32 , 34 , 35 , 58 and 59 shall be omitted . 


Amend . 
men vi 
the CAS 
1111111 
Forty 
Cuora 
Amad 
ment) 
Ach, 1975 
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STATEMENT OF OBJECTS AND REASONS 
Recent experience has shown that the fundamental rights, including 
those of life and liberty granted lo citizens by the Constitution are cap 
able of being taken away by a transient majority It Is , therefore , neces 
sary to provide adequate safeguards against the recurrence of such a 
contingency in the future and to ensure to the people themselves an 
effective voice in determining the form of government under which they 
are to live This is one of the primary objects of this Bill. 

2 It is , therefore , proposed to provide that certain changes in the 
Constitution which would have the effret of impairing its secular or de 
mocratic character, abridging or taking away fundamental rights pre 
judicing or impeding free and fair elections on the basis of adult suffrage 
and compromising the independence of judiciary, can be made only if 
they are approved by the people of India by a majority of votes at a 
referendum in which at least fifty -one per cent of the electorate parti 
cipate Article 368 is heing amended to ensure this. 

3. In view of the special position sought to be given to fundamental 
rights , the right to property , which has been the occasion for more than 
one amendment of the Constitution , would cease to be a fundamental 
right and become only a legal right Necessary amendments for this 
purpose are being made to article 19 and artcle 31 is being deleted . It 
would , however , be ensured that the removal of property from the list 
of fundamental rights would not affect the right of minorittes to establish 
and administer educational institutions of their choice. 

4 . Similarly , the right of persons holding land for personal cultivation 
and within the ceiling limit to receive compensation at the market value 
would not be affected . 

5 . Property , while ceasing to be a fundamental right, would , however , 
he given express recognition as a legal right, provision being made that 
no person shall be deprived of his property save in accordance with law . 

6 . A Proclamation of Emergency under article 352 has virtually the 
effect of amending the Constitution by converting it for the duration into 
that of a Unitary State and enabling the rights of the citizen to move 
the courts for the enforcement of fundamental rights — including the right 
to life and liberty ---to be suspended . Adequate safeguards are, therefore , 
necessary to ensure that this power is properly exercised and is not abused 
It is , therefore , proposed that a Proclamation of Emergency can be issued 
only when the security of India or any part of its territory is threatened 
by war or external aggression or by armed rebellion . Internal distur 
hance not amounting to armed rebellion would not be a ground for the 
issue of a Proclamation . 


7 Further , in order to ensure that a Proclamation is issued only after 
due consideration , it is sought to be provided that an Emergency can be 
proclaimed only on the basis of written advice tendered to the President 
by the Cabinet. In addition , as a Proclamation of Emergency virtually 
has the effect of amending the Constitution , it is being provided that the 
Proclamation would have to be approved by the two Houses of Parliament 
by the sane majority which is necessary to amend the Constitution and 
such approval would have to be given within a period of one month . 
Any such Proclamation would be in force only for a period of six months 
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and can be continued only by further resolutions passed by the same 
majority. The Proclamation would also cease to be in operation if a reso 
lution disapproving the continuance of the Proclamation is passed by Lok 
Sabha . Ten per cent. or more of the Members of Lok Sabha can requi 
sition a special meeting for considering a resolution for disapproving 
the Proclamation . 

8 . As a further check against the misuse of the Emergency provisions 
and to put the right to life and liberty on a secure footing, it would be 
provided that the power to suspend the right to move the court for the 
enforcement of a fundamental right cannot be exercised in respect of 
the fundamental r ght to life and liberty The right to liberty is further 
strengthened by the provision that a law for preventive detention cannot 
authorise , in any casc , detention for a longer period than two months, un 
less an Advisory Board has reported that there is sufficient cause for such 
detention . An additional safeguard would be provided by the require 
ment that the Chairman of an Advisory Board shall be a serving Judge 
of the appropriate High Court and that the Board shall be constituted in 
accordance with the recommendations of the Chief Justice of that High 
Court 

9 . A special provision is being made guarantecing the right of the 
media to report freely and without censorship the proceedings in Par 
liament and the State Legislatures. The provision with regard to the 
breakdown of the constitutional machinery in the States is being amended 
so as to provide that a Proclamation issued under article 356 would be 
in force only for a period of six months in the first instance and that it 
cannot exceed one year ordinarily . However , if a Proclamation of Emer 
gency is in operation and the Election Commission certifies that the ex 
tension of the President s rule beyond a period of one year is necessary 
on account of difficulties in holding elections to the Legislative Assembly 
of the State concerned , the period of operation of the Proclamation can 
be extended beyond one year . This is subject to the existing limit of 
three years . These changes would ensure that democratic rule is restored 
to a State after the minimum period which will be necessary for holding 
elections. 

10. With a view to avoiding delays, it is proposed to amend articles 
132 , 133 and 134 and insert a new article 134A to provide that a High 
Court should consider the question of granting a certificate for appeal 
to Supreme Court immediately after the delivery of the judgment, 
decree , final order or sentence concerned on the basis of an oral appli 
cation by a party or, if the High Court deems fit so to do , on its own 
motion . Cases of special leave to appeal by Supreme Court will be left 
to be regulated exclusively by article 136 . 


moving or correcting the distortions which came into the Constitution 
by reason of amendments enacted during the period of the Internal 
Emergency . 

12. The Bill seeks to achieve the above objects . The notes on clauses 
explain in detail the various provisions of the Bill, 


SHANTI BHUSHAN 


NEW DELHI; 
The 9th May , 1978 . 
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Notes on clauses 
1. Clauses 2, 4 , 5, 6 , 7, sub -clause (b ) of clause 8 and clause 34 . - The 
object of the amendments proposed in these provisions is to take away 
the right to property from the category of fundamental rights and make 
the same a right which can be regulated by ordinary law . Clause 
2 (a ) ( ii) seeks to omit sub - clause (f ) of clause (1 ) of article 19 which 
guarantees to citizens the right to acquire , hold and dispose of property . 
Clause 6 seeks to omit article 31 relating to the right to property . The 
safeguard contained in article 31 relating to acquisition of property of an 
educational institution established and administered by a minority is 
sought to be incorporated in article 30 by the amendment to that article 
proposed in clause 4. Clause 34 seeks to insert a new article 300A in 
Part XII of the Constitution to provide that no person shall be deprived 
of his property save by authority of law . The amendments proposed in 
clause 2 (a ) (i), clause 2 (b ), clause 5 , clause 7 and clause 8 (b ) are of a 
consequential nature. 

2 . Clause 3. - This clause seeks to amend the provisions as to preven 
tive detention contained in article 22 

(a ) for restricting the maximum period for which a person may 
be detained without obtaining the opinion of the Advisory Board from 
three months to two months ; 

(b ) for providing that an Advisory Board shall consist of a 
Chairman and not less than two other members, that the composi 
tion of an Advisory Board shall be in accordance with the recom 
mendations of the Chief Justice of the appropriate High Court (that 
is to say , the High Court for Delhi in the case of detention orders 
made by the Central Government or officers subordinate to the Cen 
tral Government ; the High Court for a State in the case of detention 
orders made by a State Government or officers subordinate to a State 
Government ; and such High Court as may be specified by Parliament 
by law in the case of orders of detention made by the Administrator 
of a Union territory or officers subordinate to him ) , and that the 
Chairman of an Advisory Board shall be a sitting Judge of the ap 
propriate High Court and the other members of an Advisory Board 
shall be sitting or retired Judges of any High Court; and 

( c ) for abolishing the system of preventive detention without 
reference to an Advisory Board provided in sub -clause ( a ) of clause 

(7 ) of article 22. 
3 . Clausea 4 , 5 , 6 and 7.- See paragraph 1 above. 

4 . Clause 8 . The amendment proposed in sub- clause (a ) of this clause , 
is for confining the protection afforded by article 31C only to laws giving 
effect to the policy of the State towards securing the directive principles 
specified in clauses (b ) and (c ) of article 39. This would have the effect 
of restoring the article to the form in which it stood before the amend 
ment made to the article by the Constitution ( Forty -second Amendment) 
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Act, 1976 came into force. The amendment proposed in sub -clause (b ) 
is consequential to the omission of article 31 ( see paragraph 1 above ) . The 
amendment proposed in sub - clause ( c ) is for omittng the portion relating 
to declaration contained in article 31C which was struck down by the 
Supreme Court in Kesavananda Bhurat vs. the State of Kerala ( 1973 
Supp . SCR 1 ) . 


5. Clause 9 . — This clause seeks to insert a new directive principle in 
article 38 to the etiect that the State shall strive to minimise inequalities 
in income and endeavour to eliminate inequalities in status, facilities and 
opportunities not only amongst individuals but also amongst groups of 
people residing in different areas or engaged in different vocations. 


6. Clause 10. - Article 71 as originally enacted gave jurisdiction to 
the Supreme Court to inquire into all doubts and disputes arising out 
of or in connection with the election of a President or Vice - President. 
The Constitution ( Tnirty -ninth Amendinent) Act, 1970 , substituted the 
article by a new article leaving it to Parliament to determine the autho 
rity or body which may inquire into such doubts and disputes. This 
clause seeks to restore the position as it obtained before the Constitution 
( Thirty -ninth Amendment) Act, 1975 , came into force . 

7. Clause 11.-- - This clause seeks to amend clause ( 1) of article 74 of 
the Constitution to provide that the President may require the Council 
of Ministers to reconsider any advice tendered by them and that the 
President shall act in accordance with the advice tendered after such 
reconsideration . 

8 . Clauses 12 and 23 . - The Constitution (Forty - second Amendment) 
Act included a new clause (4 ) in article 77 and a new clause (4 ) in article 
166 to take away the power of courts to compel production of rules relat 
ing to transaction of the business of the Government of India and the 
Government of a State . Clause 12 seeks to omit the said clause (4 ) of 
article 77 while clause 23 seeks to omit the said clause (4 ) of article 166 . 


9 . Clauses 13 , 24 and 46 . These clauses seek to amend articles 83 , 172 
and 371F respectively of the Constitution to restore the term of the Lok 
Sabha and the State Legislative Assemblies to five years with necessary 
saving provisions. 

10 . Clauses 14 and 25 .- These clauses seek to substitute articles 103 and 
192 ( relating respectively to decisions on questions as to disqualification 
of Members of Parliament and State Legislatures ) to provide that deci 
sions on questions as to disqualification of Members shall be in accord 
ance with the opinion of the Election Commission and thereby restore 
the position as it obtained prior to the Constitution ( Forty -second 
Amendment) Act, 

11. Clauses 15 and 26 . - These clauses seek to amend article 105 and 
article 194 ( relating respectively to the privileges of Houses of Parlia 
ment and of State Legislatures ) . The amendments are for the purpose 
of omitting the references to the House of Commons in these articles. 


12 . Clauses 16 , 27 and 32 . The Constitution ( Thirty -eighth Amend 
ment ) Act, 1975 , inserted a new clause (4 ) in article 123, article 
213 and article 239B (relating respectively to the powers of the 


616 

THE GAZETTE OF INDIA EXTRAORDINARY ( PART II 
- - - - 
President, Governor of a State and Administrator of a Union territory 
to promulgate Ordinances ) to specify expressly that the satisfaction of 
the President, Governor or Administrator regarding the existence of the 
circumstances necessary for taking immediate action by promulgation of 
an Ordinance shall be final and conclusive. The said new clauses are 
proposed to be omitted . 

13. Clauses 17, 18 , 19 and 20. - At present appeal lies under article 132 
of the Constitution to the Supreme Court in certain cases upon the High 
Court granting a certificate under that article. Where the High Court 
has refused to give such a certificate, the Supreme Court may grant 
special leave. Under article 133 , appeal lies to the Supreme Court from 
any judgment, decree or final order in a civil proceeding of a High Court 
if the High Court grants a certificate under that article . Under article 
134 ( 1) ( c ), an appeal lies to the Supreme Court from any judgment, final 
order or sentence in a criminal proceeding of a High Court if the High 
Court grants a certificate that the case is a fit one for appeal to the 
Supreme Court. It is proposed to amend articles 132, 133 and 134 and 
insert a new article 134A to provide that the High Court should consider 
the questic n of granting of certificate immediately on the delivery of the 
judgment, decrce, final order , or senlence concerned on the basis of an 
oral application by a party or , if the High Court deems it fit so to do, on 
its own motion . It is also proposed to omit the provisions in article 132 
relating to grant of special leave by Supreme Court in cases where the 
High Court refuses to give a certificate , Cases of special leave to appeal 
by Supreme Court will thus be left to be regulated exclusively by article 
136 of the Constitution , 


14 . Clause 21. — This relates to article 139A which was inseried by the 
Constitution (Forty -second Amendment) Act. Under clause ( 1) of this 
article , if the Supreme Court is satisfied , on an application made by the 
Attorney -General of India , that cases involving the same or substan 
tially the same questions of law are pending before it and one or 
more High Courts or before two or more High Courts and that such 
questions are substantial questions of general importance, the Supreme 
Court may withdraw the case or cases pending before the High Court 
or the High Courts and dispose of all the cases itself. The Supreme 
Court can take action under this provision only iſ an application is made 
by the Attorney -General. Clause ( 1) of article 139A is sought to be 
amended so as to enable a party to any such case also to make a similar 
application to the Supreme Court, 

15 . Clause 22.- - Under article 150 , as amended by the Constitution 
( Forty - second Amendment) Act, the form in which accounts of the Union 
and the States shall be kept shall be such as may be prescribed by the 
President after consultation with the Comptroller and Auditor -General 
of India . This clause sceks to amend article 150 to provide that the form 
should be prescribed with the concurrence of the Comptroller and Audi 
tor -General and not merely after consultation . 

16 . Clause 23. – See paragraph 8 above , 
17. Clause 24 . – See paragraph 9 above . 
18 . Clause 25 . -- See paragraph 10 above. 


19 . Clause 26 .-- See paragraph 11 above . 
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20 . Clause 27. -- See paragraph 12 above . 


21. Clause 28 . - Sub- clause ( b ) of this clause seeks to omit sub - clause 
(c ) of clause (2 ) of article 217 of the Constitution which was inserted 
by the Constitution ( Forty -second Amendment ) Act for making persons 
who, in the opinion of the President, are distinguished jurists, eligible 
for appointment as Judges of High Courts. The amendment proposed 
in sub -clause (a ) of this clause is of a consequential and drafting nature. 

Sub - clause ( c ) of this clause seeks to amend the Explanation to 
clause ( 2) of article 217 for the purpose of removing an anomaly. Under 
clause (a ) of the Explanation as it exists now , any period during which 
a person has, after becoming an advocate , held judicial office or the office 
of the member of a tribunal or any post, under the Union or a State , 
requiring special knowledge of law will be included in computing the 
period during which he has been an advocate for the purposes of deter 
mining his eligibility for appointment as a Judge of a High Court . There 
is no corresponding provision in the Explanation in relation to a person 
who started as a Judge without being an advocate and who subsequently 
became an advocate or a member of a tribunal or the holder of any post 
under the Union or a State requiring sperial knowledge of law . 


22. Clause 29 .- The proviso to article 225 of the Constitution as 
originally enacted was intended to remove the bar that existed before 
the commencement of the Constitution in respect of the original jurisdic 
tion of the High Courts in revenue matters . Thi Constitution (Forty 
second Amendment) Act omitted this proviso . This clause seeks to res 
tore the said proviso . 

23. Clause 30 .- Subject to a modification , this clause seeks to restore , 
Article 226 to the form in which it was prior to its amendment by the 
Constitution ( Forty -second Amendment) Act . The modification is for 
the purpose of providing that in cases in which an interim order is made, 
ex parte , on or in any proceedings relating to a petition under article 
226 , the party against whom such order is made may make an application 
to the High Court for the vacation of such order and furnish a copy of 
such application to the party in whose favour such order has been 
made or the counsel of such party . It is also being provided that if the 
High Court fails to dispose of the application within a period of two 
weeks from the date on which it is received by the High Court or from 
tho date on which the copy of such application is furnished to the party 
against whom It is made , whichever is later , the interim order shall , on 
the expiry of the said period , stand vacated . Where the High Court is 
closed on the last day of the said period , the interim order will stand 
vacated only if the application is not disposed of before the expiry of 
the next day on which the High Court is open , 

24 . Clause 31. This clause seeks to restore article 227 of the Consti 
trition ( relating to power of superintendence of High Court) to the form 
in which it was prior to its amendment by the Constitution ( Forty -second 
Amendment) Act . 

25 Clause 32.-- See paragraph 12 above , 

26 . Clause 33. - This clause seeks to omit article 257A of the Consti 
tution relating to deployment of armed forces or other forces of the Union 
to States. The said article was inserted in the Constitution by the Consti 
tution (Forty -second Amendment) Act. 
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27. Clause 34.. See paragraph 1 above . 


28 . Clause 35 . — This clause seeks to omit Part XIVA of the Constitu 
tion relating to administrative tribunals and tribunals for other matters 
in place of High Courts . The said Part XIVA was inserted by the Consti 
tution (Forty -second Amendment ) Act. 


29 . Clauses 36 and 37. — Clause 37 seeks to omit article 329A relating 
to special provisions as to elections to Parliament in the case of Prime 
Minister and Speaker. The said article 329A was inserted by the Consti 
tution ( Thirty -ninth Amendment) Act, 1975 . The amendment to article 
329 proposed in clause 38 is of a consequential nature and is for the pur 
pose of omitting the reference therein to article 329A . 


30 . Clause 38.- - This clause seeks to amend article 352 relating to 
Proclamation of Emergency to provide for various safeguards against 
abuse of powers under the article. In the first place , the ground of " in 
ternal disturbance " is being substituted by the ground of " armed rebel 
lion " to exclude scope for Proclamation of Emergency in cases of internal 
disturbance not involving armed rebellion . In the second place , it is 
being provided that the President shall not issue a Proclamation of 
Emergency unless the decision of the Cabinet that such a Proclamation 
may be issued has been communicated to him in writing. In the third 
place , it is being provided that a Proclamation of Emergency would re 
quire to be approved within a period of one month (instead of two 
months as provided at present) by resolution of both the Houses of Par 
liament and that such resolution should be by a majority of the total 
membership of each House and not less than two- thirds of the majority 
of the members present and voting in each House instead of a simple 
majority provided at present. In the fourth place , it is being provided 
that for the continuance of the Emergency , approval by resolution of 
both Houses would be required every six months. In the fifth place , 
provision is being made that a Proclamation of Emergency would cease 
to be operative whenever a resolution to that effect is adopted by the 
Lok Sabha by a simple majority of the members of the House present 
and voting. It is also being provided that not less than one -tonth of the 
total membership of the Lok Sabha may , by notice, requisition a meeting 
of the Lok Sabha for the purpose of considering the continuance of a 
Proclamation of Emergency . 


Provision has also been made for the omlæsion of clause (5 ) of article 
352 , which was inserted by the Constitution ( Thirty - eighth Amendment) 
Act, 1975 and which makes the satisfaction of the President as to the 
existence of a grave Emergency necessitating the issue of a Proclamation 
of Emergency final. 


31. Clause 39 .- - This clause seeks to amend article 356 of the Consti 
tution relating to the President s power to issue a Proclamation in case 
of fallure of constitutional machinery in a State. The article is being 
amended to specify that such a Proclamation will, upon its being ap 
proved first by resolutions by both Houses , continue for six months from 
the date of issue of Proclamation and that upon its being approved like 
wise on a second occasion , it would continue for a further period of six 
months. The article is also being amended to specify that a resolution 
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with respect to the continuance in force of a Proclamation under the 
article for any period beyond the expiration of one year from the date 
of issue of such Proclamation shall not be passed by either House of Parlia 
ment unleas a Proclamation of Emergency is in operation at the time of 
the passing of such resolution and the Election Commission certifies that 
the continuance in force of the Proclamation under the article during the 
period specified in such resolution is necessary on account of difficulties 
in holding elections to the Legislative Assembly of the State concerned . 


32 . Clause 40 .- This clause seeks to amend article 358 relating to the 
suspension of provisions of article 19 during Emergencies . By virtue of 
the amendments , the provisions of article 19 will become suspended only 
in the case of a Proclamation of Emergency Issued on the ground of war 
or external aggression and not in the case of a Proclamation of Emer 
gency fssued on the ground of armed rebellion . Further , the suspension 
of article 19 under amicle 358 will not apply in relation to any law which 
does not contain a recital to the effect that such law is in relation to the 
Proclamation of Emergency in operation when it is made or to any exe 
cutive action taken otherwise than under a law containing such a recital. 


39 . Clause 41.- - This clause seeks to make two amendments to article 
359 of the Constitution relating to suspension of the enforcement of the 
rights conferred by Part III during Emergencies . The first amendment 
18 for providing that the enforcement of the right to life and personal 
liberty under article 21 cannot be suspended . The second amendment 
is for providing that the suspension of the enforcement of any right 
under the article will not apply in relation to any law which does not 
contain a recital to the effect that such law is in relation to the Procla 
mation of Emergency in operation when it is made or to any executivo 
action taken otherwise than under a law coutaining such a recital. 


34 . Clause 42 . — This clause seeks to make two amendments in article 
360 of the Constitution . The first amendment is of a drafting nature 
and is for the purpose of making the provisions of clause (2 ) of article 
380 self- contained. At present the said clause (2 ) Incorporates by re 
ference the provisions of clause (2 ) of article 352 . Since clause (2 ) of 
articla 362 is being amended , it has become necessary to make clause (2 ) 
of article 360 self -contained . The second amendment is for omitting 
clause (5) of article 380 which was inserted by the Constitution ( Thirty 
eighth Amendment) Act and which makes the satisfaction of the Presi 
dont as to the arising of a situation whereby the financial stability or 
credit of India or any part oť the territory thereof is threatened , tinal and 
conclusive. 


36 Clauzer 43 - This clause sesks to insert a new article 381A in the 
Conutitution . The new Article provides for constitutional protection ip 
respect of publication of proceedings of Parliament and of State Legis 
lature . The protection will not be available in respect of proceedings 
of secret sittings . 


38 Clause 44 _ This clause seeks to amend article 366 of the Consti 
tution to include therein provisions for explaining the significance of the 
aprewalons " SECULAR " and " SOCIALIST" as used in the Preamble. 
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37. Clause 45 - - This clause seeks to amend article 468 of the Constitu 
tion relating to the power of Parliament to amend the Constitution . 
Apart from omitting clauses (4 ) and (5 ) which were inserted in the 
article by the Constitution (Forty -second Amendment ) Act, 1976 , for 
taking away the jurisdiction of the courts in respect of validity of cons 
titutional amendments , this clause seeks to provide that amendments 
which would have the effect of 

(a ) impairing the secular or democratic character of the Consti 
tution ; or 

(b ) abridging or taking away the rights of citizens under Part 
III; or 

(c) prejudicing or impeding free and fair elections to the House 
of the People or the Legislative Assemblies of the States on the basis 
of adult suffrage ; or 


( d ) compromising the independence of the judiciary , 


would require to be approved by the people of India at a referendum , 
Any amendment for modifying or omitting the requirement as to such 
referendum would also require to be approved at such a referendum . In 
place of the existing clausey (4 ) and (5 ) of article 388 , sub -clause (b ) of 
clause 45 seeks to substitute three new clauses (4) , (6 ) and (6 ) . New 
clause (4 ) provides that every referendum will be through a poll All 
persons eligible to be voters at elections to Lok Sabha will be eligible 
to vote . If fifty one per cent, or more of the eligible voters vote at such 
a poll and a majority of the voters voting at such a poll approve an am 
endment , the amendment will be deemed to have been approved . New 
clause (5 ) seeks to vest the superintendence, direction and control of 
referenda in the Election Commission . The result of a referendum as 
declared by the Election Commission will be final. New clause (6 ) 
seeks to empower Parliament to provide by law for matters relating to 
or in connection with referenda. 


38. Clause 46 .- Søe paragraph 9. 

39. Clause 47 - This clause seeks to amend the Seventh Schedule to 
the Constitution . Sub - clause (a ) of this clause seeks to omit entry 2A 
of the Union List relating to deployment of armed forces of the Union 
to States. The omisgion is consequential to the omission of article 257A 
( See paragraph 20 above ). 

Sub - clause (b ) seeks to amend the State List . The amendments pro 
posed in items (1) and ( ii ) to entries 1 and 2 of the State List are con 
sequential to the proposed omission of entry 2A of the Union List. The 
amendments proposed in Items (iii) and (iv ) are for including the entries 
relating to education and forest in the State List and for restoring the 
position as it obtained before the Constitution (Forty -second Amend 
ment) Act. The amendment in item ( v ) to entry 41 of the State List is 
consequential to the insertion of a new entry 11B in the Concurrent List 
under sub -clause (c ) (1) 


Sub - clause (c ). - Item (i) of this sub - clause seeks to insert a new 
entry relating to adjudication or trial by tribunals of disputes and com 
plaints with respect to recruitment and conditions of service of persons 
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appointed to public services and posts in connection with the affairs of a 
State or of a local or other authority subject to the control of a State 
Government. The proposed entry and entry 70 of the Union List will 
facilitate the creation of common tribunals for adjudication or trial of 
disputes and complaints with respect to recruitment and conditions of 
service of persons appointed to public services and posts in connection 
with the affairs of a State or of a local or other authority subject to the 
control of the Central Government or a State Government. 


Item ( ii ) of sub -clause (c ) seeks to omit entry 17A of the Con 
current List relating to forests and it is consequential to the inclusion of 
forests in the State List. 


Item ( ili) of sub -clause (c ) seeks to substitute a new entry for entry 
25 of the Concurrent List and it is consequential to the inclusion of edu 
cation in the State List. 


40 . Clause 48. — This clause seeks to amend the Ninth Schedule for 
omitting entries 87 [ the Representation of the People Act, 1951 , the 
Representation of the People (Amendment) Act, 1974 , and the Election 
Laws ( Amendment) Act , 1975 ) , 92 (the Maintenance of Internal Security 
Act , 1971) and 130 ( the Prevention of Publication of Objectionable 
Matter Act, 1976 ) . 


41. Clause 49.-- Sections 18 , 19 , 21, 22, 31, 32 , 34 and 35 of the Consti 
tution (Forty -second Amendment) Act, have not been brought into force . 
In addition to omitting these sections, this clause seeks to omit section 58 
( special provisions as to pending petitions under article 226 ) and section 
59 ( power of the President to remove difficulties) of the said Act. 
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Bill No. 89 of 1978 
A Bill to provide for the alteration of boundaries of the States of Haryana 

and Uttar Pradesh and for matters connected therewith . 


Be it enacted by Parliament in the Twenty -ninth Year of the Republic 
of India as follows: - - 


PART I 


PRELIMINARY 


Short 
title 


1. This Act may be called the Haryana and Uttar Pradesh ( Alteration 
of Boundaries ) Act, 1978. 


Defini. 


2 . In this Act, unless the context otherwise requires, 


tions. 


(a ) " appointed day " means the day which the Central Govern 
ment may , by notification in the Omcial Gazette , appoint; 


(b ) " asseinbly constituency " , " council constituency " and " parlia 
mentary constituency " have the same meanings as in the Represen 
tation of the People Act, 1950 ; 


43 of 1960. 


( c ) " fixed boundaries " means the boundaries demarcated under 
the provisions of section 3 ; 
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( d ) " law " inciudes any inactment, Ordinance, regulation , order , 
bye -law , rule, scheme, notification or other instrument having the 
force of law in the whole or in any part of the State of Haryana or 
Uttar Pradesh ; 


( e ) " notified order" means an order published in the Official 
Gazette ; 

(f) " prescribed " means prescribed by rules made under this Act ; 


( g ) " present deep stream line" means the deep stream line of 
the river Yamuna as verified and determined by the Survey of India 
during the months of November, 1974 , December, 1974, January , 1975 
and February , 1975 ; 

( h ) " sitting member " , in relation to either House of Parliament 
or of the Legislature of a State , means a person who immediately 
before the appointed day is a member of that House ; 


(1) " transferred territories" means, 

( a ) in relation to the State of Haryana, the territories trans 
ferred by this Act from that State to the State of Uttar Pradesh , 
and 

(b ) in relation to the State of Uttar Pradesh , the territories 
transferred by this Act from that State to the State of Haryana; 


( 1) any reference to a district of a State shall be construed as 
a reference to the area physically comprised within that district 
immediately before the appointed day . 


PART II 


ALTERATION OF BOUNDARIES 


3 . (1) As from the appointed day , the boundary between the Karnal 
and Sonepat districts of the State of Haryana and the Saharanpur, 
Muzaffarnagar and Meerut districts of the State of Uttar Pradesh and the 
boundary between the Gurgaon district of the State of Haryana and 
the Bulandshahr and Aligarh districts of the State of Uttar Pradesh 
which at present is the deep stream of the river Yamuna, shall be altered 
to and replaced by fixed boundaries. 

(2 ) The said fixed boundaries shall he demarcated by an authority 
appointed in this behalf by the Central Government so as to be generally 
in conformity with the fixed boundaries described in the Schedule . 


Replace 
ment of 
fluctuat 
ing boun 
daries 
by fixed 
bounda 


ries. 


(3 ) For the purposes of such demarcation - - 

(a ) the decision of the said authority on any matter relating to 
the interpretation of any part of the description of the fixed boundary 
given in the Schedule shall be final; 


(b ) the said authority shall have power to determine the location 
of the points at which the boundary pillars shall be constructed and 
to specify the State Government which shall be responsible for the 
construction and maintenance of the boundary pillars at such points 
According to such specifications as that authority may indicate (the 
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pillars of the same specifications being apportioned , as far as prac. 
ticable , equally between the two State Governments) , the decision 
of the said authority in regard to these matters being final ; 

(c ) it shall be lawful for the said authority and for any person 
specified by such authority to enter upon and survey any area in the 
vicinity of any of the fixed boundaries described in the Schedule 
and to do all other acts as may be necessary . 


(4 ) The quthority referred to in sub - section ( 2 ) shall also prepare 
maps of the arçay on both sides of the fixed boundaries and in the 
vicinity thereof showing 

( a ) the present deep stream line and the Axed boundary in 
relation to it; and 


(b ) the names and boundaries of the villages on both sides of the 
fixed boundary as indicated by the State Government concerned with 

reference to the revenuc records of that Government, 
and send authenticated copies thereof to the Central Government and to 
the State Governments of Haryana and Uttar Pradesh . 


Transfer 
of terri 
tories . 


4 . (1 ) As from the appointed day , 

(a ) there shall be added to the State of Haryana all the terri 
tories of the State of Uttar Pradesh which lie on the Haryana side of 
the fixed boundaries , and the said territories shall thereupon cease 
to form part of the State of Uttar Pradesh ; and 


(b ) there shall be added to the State of Uttar Pradesh all the 
territories of the State of Haryana which lie on the Uttar Pradesh 
side of the fixed boundaries , and the said territories shall thereupon 
cease to form part of the State of Haryana , 


(2 ) Each of the State Governments of Haryana and Uttar Pradesh 
Bhall, by order in the Official Gazette of the State, provide for the ad 
ministration , as from the appointed day , of the territories transferred to 
that State under sub -section (1 ) by including them or any part of them 
in such district, sub - division , police - station or other administrative unit 
as may be specified in the order. 


5 . As from the appointed day , in the First Schedule to the Constitu 
tion , under the heading " I. THE STATES ” -- 


Amend . 
ment 
of First 
Schedule 
to the 
Constitu 


( a ) for the entry against " 13 . Uttar Pradesh " , the following shall 
be substituted , namely : -- - 


tion , 


" The territories which immediately before the commence 
ment of this Constitution were either comprised in the Province 
known as the United Provinces or were being administered as if 
they formed part of that Province , the territories specified in 
clause (b ) of sub -section ( 1) of section 3 of the Bihar and Uttar 
Pradesh (Alteration of Boundaries) Act, 1968 , and the territories 
specified in clause (b ) of sub -section ( 1) of section 4 of the 
Haryana and Uttar Pradesh (Alteration of Boundaries ) Act, 1978 , 
but excluding the territories specified in clause (a ) of sub . 
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section (1 ) of section 3 of the Bihar and Uttar Pradesh (Altera 
tion of Boundaries ) Act, 1968 , and the territories specified in 
clause (a ) of sub - section (1 ) of section 4 of the Haryana and 
Uttar Pradesh (Alteration of Boundaries ) Act , 1978." ; 

(6 ) for the entry against " 17. Haryana" , the following shall be 
substituted , namely :- - 

" The territories specified in sub -section ( 1 ) of section 3 of 
the Punjab Reorganisation Act, 1966 and the territories specified 
in clause (a ) of sub- section (1 ) of section 4 of the Haryana and 
Uttar Pradesh (Alteration of Boundaries ) Act, 1978 , but ex 
cluding the territories specified in clause (b ) of sub - section (1 ) 
of section 4 of that Act." . 


PART III 
REPRESENTATION IN THE LEGISLATURES 


Construc 
tion of 
delimita 
tion 
orders . 


6 . As from the appointed day , any reference in any order relating to 
delimitation of parliamentary constituencies , assembly constituencies or 
council constituencies — 

(a ) (i) to the State of Haryana , shall be construed as including 
the territories transferred to that State from the State of Uttar Pra 
desh under clause (a ) of sub - section ( 1) of section 4 , but excluding 
the territories transferred from the State of Haryana to the State of 
Uttar Pradesh under clause (h ) of that sub -section ; 

(ii) to any district. sub -division , police -station or other adminis 
trative unit in the State of Haryana, shall be construed as including 
that part of the territories, if any , transferred to that State, which is 
included in that district , sub - division , police - station or other adminis 
trative unit by order made under sub - section (2) of section 4 ; 

( 6 ) (i) to the State of Uttar Pradesh , shall be construed as in 
cluding the territories transferred to that State from the State of 
Harvana under clause ( h ) of sub -section ( 7 ) of section 4 , but ex 
cluding the territories transferred from the State of Uttar Pradesh 
to the State of Haryana under clause (a ) of that sub -section ; 


( ii ) to any district, sub - division , police - station or other adminis 
trative unit in the State of Uttar Pradesh , shall be construed as in 
cluding that part of the territorles, if any , transferred to that State. 
which is included in that district, sub - division , police-station or other 
administrative unit by order made under sub -section (2 ) of section 4 . 


7 . (1 ) Every sitting member of the House of the People representing 
any parliamentary constituency the extent of which has heen altered by 
virtug of the provisions of this Act shall, notwithstanding such altera 
tion , be deemed , as from the appointed day , to have been clected to that 
House hy that constituency as so altered . 


Provision 
as to 
sitting 
members , 


(2 ) Every sitting member of the Legislative Assembly of the State 
of Haryana or Uttar Pradesh representing any assembly constituency the 
extent of which has been altered by virtue of the provisions of this Act 


ll 
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shall, notwithstanding such alteration , be deemed , as from the appointed 
day , to have been elected to the said Legislative Assembly by that consti 
tuency as so altered . 

( 3) Every sitting member of the Legislative Council of the State of 
Uttar Pradesh representing any council constitucncy the extent of which 
has been altered by virtue of the provisions of this Act shall , notwith 
standing such alteration , be deemed , as from the appointed day , to have 
been elected to the said Legislative Council by that constituency as so 
altered . 


PART IV 


HIGH COURTS 


Extension 
of juris 
diction of 
and trang. 
ter of 
proceed 
ings to , 
High 
Court of 
Punjab 


8 . ( 1) Except as hereinafter provided 

(a ) the jurisdiction of the High Court of Punjab and Haryana 
shall, as from the appointed day, extend to the territories transferred 
by this Act from the State of Uttar Pradesh to the State of Haryana ; 
and 

(b ) the High Court of Judicature at Allahabad shall, as from that 
day , have no jurisdiction in respect of the said territories , 

(2 ) Such proceedings pending in the High Court of Judicature at 
Allahabad immediately before the appointed day as are certified by the 
Chief Justice of that High Court, having regard to the place of accrual 
of the cause of action and other circumstances, to be proceedings which 
ought to be heard and decided by the High Court of Punjab and Haryana 
shall , as soon as may be after such certification , be transferred to the 
High Court of Punjab and Haryana . 


and 


Haryana. 


( 3 ) Notwithstanding anything contained in sub -sections ( 1) and ( 2 ) , 
but save as hereinafter provided , the High Court of Judicature at Allaha 
bad shall have , and the High Court of Punjab and Haryana shall not 
have , jurisdiction to entertain , hear or dispose of appeals , applications for 
leave to appeal to the Supreme Court, applications for review and other 
proceedings , where any such proceedings seek any relief in respect of any 
order passed by the High Court of Judicature at Allahabad before the 
appointed day : 


Provided that if, after such proceedings have been entertained by the 
High Court of Judicature at Allahabad , it appears to the Chief Justice 
of that High Court that they ought to be transferred to the High Court 
of Punjab and Haryana, he shall order that they shall be so transferred 
and such proceedings shall thereupon be transferred accordingly . 


(4 ) Any order made by the High Court of Judicature at Allahabad 


(a ) before the appointed day in any proceedings transferred to 
the High Court of Punjab and Haryana by virtue of sub -section (2 ) , 
or 


(b ) in any proceedings with respect to which the High Court of 
Judicature at Allahabad retains jurisdiction by virtue of sub -sec 
tion ( 3) , 
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shall, for all purposes , have effect not only as an order of the High Court 
of Judicature at Allahabad , but also as an order made by the High Court 
of Punjab and Haryana. 


(5 ) Subject to any rule made or direction given by the High Court 
of Punjab and Haryana, any such person who immediately before the 
appointed day is an advocate entitled to practise in the High Court of 
Judicature at Allahabad as may be specified in this behalf by the Chief 
Justice of the High Court of Punjab and Haryana having regard to the 
transfer of territories from the State of Uttar Pradesh to the State of 
Haryana, shall be recognised as an advocate entitled to practise in the 
High Court of Punjab and Haryana. 


9 . (1 ) Except as hereinafter provided 


Court of Judicatum 


(a ) the jurisdiction of the High Court of Judicature at Allaha 
bad shall , as from the appointed day , extend to the territories trans 
ferred by this Act from the State of Haryana to the State of Uttar 
Pradesh ; and 


ferred by the From the appointed 


Extenslon 
of juris 
diction of, 
and trans 
fer of pro 
ceedings 
to , High 
Court at 
Allahabad 


(b ) the High Court of Punjab and Haryana shall , as from that 
day , have no jurisdiction in respect of the said territories. 


(2 ) Such proceedings pending in the High Court of Punjab and 
Haryana immediately before the appointed day as are certified by the 
Chief Justice of that High Court, having regard to the place of accrual 
of the cause of action and other circumstances , to be proceedings which 
ought to be heard and decided by the High Court of Judicature at Allaha 
bad shall, as soon as may be after such certification , be transferred to 
the High Court of Judicature at Allahabad . 

( 3) Notwithstanding anything contained in sub -sections (1) and (2) , 
but save as hereinafter provided , the High Court of Punjab and Haryana 
shall have, and the High Court of Judicature at Allahabad shall not have , 
jurisdiction to entertain , hear or dispose of appeals, applications for leave 
to appeal to the Supreme Court, applications for review and other pro 
ceedings, where any such proceedings seek any relief in respect of any 
order passed by the High Court of Punjab and Haryana before the ap 
pointed day : 


Provided that if, after such proceedings have been entertained by 
the High Court of Punjab and Haryana, it appears to the Chief Justice 
of that High Court that they ought to be transferred to the High Court 
of Judicature at Allahabad , he shall order that they shall be so trans 
ferred and such proceedings shall thereupon be transferred accordingly . 

(4 ) Any order made by the High Court of Punjab and Haryana 


(a ) before the appointed day in any proceedings transferred 
to the High Court of Judicature at Allahabad by virtue of sub - section 
( 2 ); or 


(b ) in any proceedings with respect to which the High Court of 
Punjab and Haryana retains jurisdiction by virtue of sub -section ( 3 ) , 
shall , for all purposes , have effect not only as an order of the High Court 
of Punjab and Haryana, but also as an order made by the High Court of 
Judicature at Allahabad . 


- - 

- v - 
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(5 ) Subject to any rule made or direction given by the High Court of 
Judicature at Allahabad , any such person who immediately before the 
appointed day is an advocate entitled to practise in the High Court of 
Punjab and Haryana as may be specified in this behalf by the Chiet 
Justice of the High Court of Judicature at Allahabad having regard to 
the transfer of territories from the State of Haryana to the State of 
Uttar Pradesh shall be recognised as an advocate entitled to practise in 
the High Court of Judicature at Allahabad. 


Right to 
appear in 
any pro 
ceedings 
transfer 
red under 
section 8 
or section 


10 . Any person who immediately before the appointed day is an advo 
cate entitled to practise in the High Court of Punjab and Haryana or the 
High Court of Judicature at Allahabad and was authorised to appear in 
any proceedings transferred under Section 8 or Section 9 shall have the 
right to appear in the High Court to which the proceedings have been 
transferred in relation to those proceedings, 


9 . 


Interpre 
tation 


11. For the purposes of sections 8 and 9, 


( a ) proceedings shall be deemed to be pending in the High Court 
of Punjab and Haryana or the High Court of Judicature at Allahabad 
until that Court has disposed of all issues between the parties, 
including any issue with respect to the taxation of the costs of the 
proceedings and shall include appeals , applications for leave to appeal 
to the Supreme Court , applications for review , petitions for revision 
and petitions for writs ; 


( b ) references to the High Court of Punjab and Haryana or the 
High Court of Judicature at Allahabad shall be construed as includ 
ing references to a Judge or division court thereof, and references to 
an order made by a court or a Judge shall be construed as including 
references to a sentence , judgment or decree passed or made by that 
court or Judge . 


PART V 


AUTHORISATION OF EXPENDITURE 


Appro 
priation of 
moneys 
for expen 
uiture in 
transfer 
red terri 
tories 
under 
Existing 
appropria 
tion Acts . 


12 . ( i ) As from the appointed day , any Act passed by the Legislature 
of the State of Haryana or Uttar Pradesh before that day for the appro 
priation of any moneys out of the Consolidated Fund of the State to meet 
any expenditure in respect of any part of the financial year in which the 
appointed day falls shall have effect also in relation to the territories 
transferred to that State by the provisions of Part II and it shall be 
lawful for the State Government to spend any amount on any service in 
those teritories out of the amount authorised by such Act to be expended 
for that service during the financial year in that State . 


(2 ) The Governor of Haryana or of Uttar Pradesh may , after the 
appointed day , authorise such expenditure from the Consolidated Fund of 
the State as he deems necessary for any purpose or service in the terri 
tories transferred to that State for a period of not more than six months 
beginning with the app inted day pending the sanction of such expendi 
ture by the Legislature of the State . 
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13. The reports of the Comptroller and Auditor-General of India 
referred to in clause (2 ) of article 151 of the Constitution relating to the 
accounts of the State of Haryana or Uttar Pradesh in respect of any 
financial year ending before the appointed day shall be submitted to the 
Governor of each of the States of Haryane and Uttar Pradesh who shall 
cause them to be laid before the Legislature of the State, 


Reports 
relating to 
accounts 
of HAT 
yana and 
Uttar 
Pradesh 


PART VI 


APPORTIONMENT OF ASSETS AND LIABILITIES 


Land and 
goods , 


14. (1) Subject to the other provisions of this part, all land and all 
stores , articles and other goods belonging to the State of Haryana or 
Uttar Pradesh in the transferred territories shall , as from the appointed 
day , pads to the State to which the territories are transferred . 


(2 ) In this section , the expression " land" includes immovable pro 
perty of every kind and any rights in or over such property. 


Arrears 
of taxes 


15 . The right of the State of Haryana or Uttar Pradesh to recover 
arrears of any tax or duty on property situate in the transferred terri 
tories , including land revenue, or to recover arrears of any other tax or 
duty in any case where the place of assessment of that tax or duty is in 
the transferred territories shall belong to the State to which the territories 
are transferred . 


16. The right to recover any loans or advances made before the 
appointed day by the State of Haryana or Uttar Pradesh to any local 
body , society , agriculturist, or other person in the transferred territories 
shall belong to the State to which the territories are transferred . 


Right to 
recover 
loans and 
advances , 


Refund 
of taxes 
collected 
in excess. 


17. The liability of the State of Haryana or Uttar Pradesh to refund 
any tax or duty on property situate in the transferred territories includ 
Ing land revenue , collected in excess shall be the liability of the State to 
which the territories are transferred , and the liability of the State of 
Haryana or Uttar Pradesh to refund any other tax or duty collected in 
excess in any case where the place of assessment of the tax or duty is 
in the transferred territories shall also be the llability of the State to 
which the territories are transferred . 


Deposito 


18 . The liability of the State of Haryana or Uttar Pradesh in respect 
of any civil deposit or local fund deposit made in the transferred terri 
tories shall , as from the appointed day , be the liability of the State to 
which the territortes are transferred . 


Contracts . 


19. ( 1) Where , before the appointed day, the State of Haryana or 
Uttar Pradesh has made any contract in the exercise of its executive 
power for any purposes of the State, that contract shall be deemed to 
have been made in the exercise of the executive power 


(a ) if such purposes are , as from that day , purposes relatable 
exclusively to the transferred territories , of the State to which the 
territories are transferred ; and 


(b ) in any other case, of the State which made the contract 
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and all rights and liabilities which have accrued , or may accrua , under 
any such contract shall , to the extent to which they are rights or liabili 
ties of the State which made the contract, be the rights or liabilities of 
the State specified in clause (a ) or clause (b ) above . 


(2 ) For the purposes of this section , there shall be deemed to be 
thaluded in the liabilities which have accrued or may Accrue under 
any contract 

( a ) any liability to satisfy an order or award made by any court 
or other tribunal in proceedings relating to the contract; and 

(b ) any liability in respect of expenses incurred in or in con 
neotion with any such proceedings. 

(3 ) This section shall have effect subject to the other provisions of thia 
Part relating to the apportionment of liabilities in rupact of loans, gun 
rantees and other financial obligations. 


Liability 
in respect 
of action 
able 
Wrond. 


20 . Where, immediately before the appointed day , the State of Haryana 
or Uttar Pradesh is subject to any liability in respect of an actionable 
wrong, other than breach of contract, that liability shall , 

( a ) it the cause of action arose wholly within the transterred 
territories, be a liability of the State to which the territories are 
transferred ; and 

(b ) in any other case, continue to be a Kability of the State 
which , immediately before that day , was subject to such liability . 


Llability 
ag 
guarantor 
of co 
operative 
sociotles , 


21. Where , immediately botore the appointed day , the State of Haryana 
or Uttar Pradesh to liable as guarantor in respect of any labuuty of a 
registered co -operative society , that lability shall. - - 

(a ) If the arts of the soclety s operations is limited to the trans 
ferred territories, be a Hability of the State to which the territories 
are transferred ; and 

(b ) in any other case, continue to be a liability of the State 
which , immediately before that day , was subject to such Hability . 

22. If any item in susponse is ultimately found to strect on wnet ar 
Hability of the nature roferred to in any of the foregoing provisions of 
thia Part, it shall be dealt with in accordance with that provision 


Items in 
suspenze . 


Аррог. 
tionment 

of assets 
or 
liabilities 
by agree 
ment. 


B . Where the States of Haryane and Uttar Pradesh agree that the 
banofit or burden of any particular apset or Hability should be appor 
tioned between them in a mannor other than that provided for in the 
foregoing provisions of this part, then , notwithstanding anything con 
tained therein , the benefit or burden of that exot or liability shall be 
apportioned in the manner agreed upon . 


Power of 
Central 
Govern 
ment to 
order allo 
cation or 
adjust 
ment In 
certain 
cases 


24 . Where, by virtue of any of the provisiong of this part, either of 
the States of Haryana or Uttar Pradesh become entitled to any property 
or obtains any benefits or becomes subject to any liabluty , and the Central 
Government, on a reference made within a period of three year from 
the appointed day by either of the States , i ot opinion that it is just 
and equitable that that property or thone becoAta should be transtarred 
to , or shared with , the other State or that a contribution towards that 
Hability should be made by the other State, the said property or banonte 
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shall be allocated in such manner between the two States , or the other 
State sball make to the State subject to the liability such contribution 
in rapect thereof, as the Cantral Government may, after consultation 
with the two State Governments , by order , determine. 


25 . All gums payable by other the State of Haryma or Uttar Pradesh 
to the other State by virtue of the provisions of this part shall be 
charged on the Consolidated Fund of the State by which much fams are 
payable. 


Expand 
Here to be 
charged 
on the 
Consolida 
tad hund. 


PART VII 


LEGAL AND MISCELLANEOUS PROVISIONS 


State 
Hinancial 
Corpor 
tions and 


83 of 1961. 


29. As from the appointed day. 

( a) the Financial Corporations constituted under the State 
Financial Corporations Act, 1901, for the States of Haryana and 
Uttar Pradesh ; and 

(b ) the State Electricity Boards constituted under the Mectri 
dty ( Supply ) Act, 1948 , for the said Statau, 


Lloctrin 
city 
Doards 


84 of 1940 . 


shall be deemed to have bean constituted for thone States with their 
areu as altored by the provisions of section 4. 


Territo 
re 
extent of 
law . 


27 . The provisions of section 4 shall not be deemed to have affected 
any change in the territories to which any law in torto immodiately 
before the appointed day extends or applies, and territorial references 
in any such law to the State of Haryang or Uttar Pradesh shall , until 
otherwise provided by a competent Lagislature or other compotent 
authority , be construoda maning the torritories within that State 
immediately before the appointed day . 


Power to 
adapt 
Lawt 


* , Por the purpose of facilitating the application of any law in relo 
tion to the State of Haryana or Uttar Pradesh , the appropriate Govern 
mont may , before the expiration of two years from the appointed day , 
by order , make such adaptations and modifications of the law , whether 
by way of repeal or amendment u may be nectanry or expedient, and 
thereupon every ruch law shall have atact nubject to the adaptations 
or modifications to made until altered , repealed or amended by a com 
petent Loglalature or other competent authority . 


Esplanation . In this section , the exprendon appropriate Gover 
ment" means w repecto any law relating to a matta enumarated in the 
Union List, the Central Government, and a respecto any other law , the 
State Government. 


Power to 
construo 


Law 


* Notwithstanding that no provinion or insunciont provision hy 
been made for the adaptation of law made before the appointed day , 
any court, tribunal or authority , required or empowered to enforce such 
luw may , for the purpose of facilitating ito application in relation to the 
State of Haryana or Uttar Pradesh , construie the law in nrch manner, 
without affecting the substance, a may be necessary or proper in regard 
to the matter before the court, tribunal or authority , 
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Legal 
proceed 


ings , 


30 . Where , immediately before the appointed day, the State of Har 
yana or Uttar Pradesh is a party to any legal proceedings with respect to 
any property , rights or liabilities transferred to the other State under 
this Act, the other State shall be deemed to be substituted for the State 
from which such property , rights or liabilities are transferred as a party 
to those proceedings , or added as a party thereto , as the case may be, and 
the proceedings may continue accordingly . 


Transter 


pending 
proceed 
ingo . 


31. ( 1) Every proceeding pending immediately before the appointed 
day before a court (other than a High Court ) , tribunal, authority or ofi 
cer in any area which on that day falls within the State of Haryana or 
Uttar Pradesh shall , if it is a proceeding relatable exclusively to any part 
of the territories which as from that day are the territories of the other 
State , stand transferred to the oorresponding court, tribunal, authority or 
oficer in the other State . 


(2 ) If any question arises as to whether any proceeding should stand 
transferred under sub - section (1 ) , it shall be referred to the High Court 
having jurisdiction in respect of the area in which the court, tribunal, 
authority or officer before which , or before whom , such proceeding 18 
pending on the appointed day , is functioning , and the decision of that 
High Court shall be final, 


(3 ) In this section , 

(a ) " proceeding " includes any suit , case or appeal ; and 


(6 ) " corresponding court, tribunal, authority or officer" in a 
State means 

(i) the court, tribunal, authority or officer in which , or be 
fore whom , the proceeding would have lain if the proceeding had 
been instituted after the appointed day , or 


Construc. 
tion of 
boundary 
pillars, 
etc . 


(ii) in case of doubt , such court, tribunal, authority or officer 
in that State as may be determined after the appointed day by 
the Government of that State , or before the appointed day by 
the Government of the other State, to be the corresponding court, 

tribunal, authority or officer , 
32. (1 ) It shall be lawful for the State Government which is respongi 
ble for the construction of any boundary pillar under sub -section (3 ) of 
section 3 to cause such pillar to be constructed and maintained and no 
suit , prosecution or other legal proceeding shall lie against the State 
Government or any of its officers for anything in good faith done or 
intended to be done under this section . 


( 2 ) The boundary pillars shall be inspected jointly by the officers 
of the State Governments of Haryana and Uttar Pradesh in accordance 
with such rules as the Central Government may make in this behalf. 


( 3 ) Whoever wilfully removes or injures any boundary pillars shall 
be punishable with imprisonment of either description for a term which 
may extend to one year , or with fine , or with both . 


(4 ) Notwithstanding anything contained in the Code of Criminal 
Procedure, 1973 , an offence under sub - section (3 ) may be inquired into 
and tried by a court in either of the States of Haryana and Uttar Pradesh . 


2 of 1974. 
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83. All things done and all steps taken before the commencement of 
this Act in connection with the demarcation of the fixed boundaries shall, 
in so far as they are in conformity with the provisions of sub -sections (2 ) 
and (3 ) of section 3 , be deemed to have been done in accordance with 
law . 


Validity 
of demar 
cation 
done 
betore 
commen 
cament 
of Act . 


34 . The provisions of this Act shall have effect notwithstanding any 
law , custom or usage which is inconsistent therewith . 


Efect of 
provisions 
inconsis 
tent with 
othor 
lawn, 


36 . ( 1) If any difficulty arises in giving effect to the provisions of this 
Act, the President may , by notified order , do anything, not inconsistent 
with such provisions which appears to him to be necessary or expedient 
for the purpose of removing the difficulty . 


Power to 
remove 
dificul 


tles , 


( 2 ) Every order nade under this section shall be laid before each 
House of Parliament. 


36. (1) The Central Government may , by notification in the Official 
Gazette, make rules to give effect to the provisions of this Act. 


Power to 
make 
rule 


(2 ) Every rule made by the Central Government under this section 
shall be laid , as soon as may be after it is made, before each House of 
Parliament while it is in session for a total period of thirty days which 
may be comprised in one session or in two or more successive sessions, 
and it before the expiry of the session Immediately following the gession 
or the successive sessiong aforesaid , both Houses agree in making any 
modification in the rule or both Houses agree that the rule should not 
be made, the rule shall thereafter have effect only in such modified form 
or be of no effect, as the case may be ; 80 , however , that any such modi 
fication or annulment shall be without prejudice to the validity of any 
thing previously done under that rule. 


THE SCHEDULE 


[ See section 3 (2) ] 


Description of the fired boundaries 


1. The fixed boundary between the Karnal and Sonepat districts of 
Haryana on the one side and the Saharanpur, Muzaffarnagar and Meerut 
districts of Uttar Pradesh on the other side shall be the present deep 
stream line. 

2 . ( 1) The fixed boundary between the Gurgaon district of Haryana 
on the one side and the Bulandshahr and Aligarh districts of Uttar 
Pradesh on the other side shall commence from the point where the 
present deep stream line crosses the north -west boundary of BASANT 
PUR and proceed along the said boundary up to the point where it 
crosses the north bank of the river Yamuna as ascertained at the 1971 - 72 
river survey conducted by the Survey of India . 
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(2 ) It shall then proceed along the said north bank up to the point 
where it meets the boundary between BASANTPUR and SALARPUR ; 
thence along the northern and eastern boundaries of SALARPUR , the 
eastern boundary of ASALATPUR , the north -eastern boundary of 
DADSIA , the northern and north -eastern boundaries of KIRAWLI, the 
northern boundary of LALPUR , the northern and eastern boundaries of 
MAHABATPUR , the eastern boundary of MUAZZAMABAD , the 
eastern boundary of BHASKOLA , the eastern and northern boundarios 
of RAJPUR KALAN including CHAK PHULERA , the northern and 
eastern boundaries of SHIKARGAH , the northern and eastern boundaries 
of AMINPUR , the eastern boundary of CHIRSI, the eastern boundary 
of AKBARPUR , the eastern boundary of MOZAMABAD -MAZRA 
SHEIKHPUR , the eastern boundary of SHEIKHPUR , the eastern boun 
dary of MANJHAWLI, the eastern boundary of GARHI BEGAMPUR , 
the south -eastern boundary of DALELGARH , the eastern boundary of 
NANGLA -MAZRA -CHANDPUR , the northern and eastern boundaries 
of SHAHJAHANPUR , the eastern boundary of LATIFPUR , the eastern 
boundary of PARASRAMPUR alias DULEHPUR, the eastern boundary 
of MAKANPUR , the north -eastern boundary of WALIPUR , the western , 
northern and eastern boundaries of SHEIKHPUR , the northern and 
the north - eastern boundaries of BEHRAMPUR , and the north -western 
boundary of NANGLIA up to the point where it meets the present deep 
stream line. 


(3 ) From this point, it shall proceed along the present deep stream 
line following the boundary on Uttar Pradesh side of NANGLIA , 
JHUPPA , BAGHPUR KALAN , BAGHPUR KHURD , SOLRAH , BHOLRA , 
DOSTPUR , GURWARI and CHANDHAT up to the junction of the old 
main stream of the river Yamuna and the channel or branch of the 
river commonly known as the Zair Nala, and thence along the present 
deep stream line up to the southern boundary of MAHOLI. 


Explanation . - In this paragraph , -- 


(a ) any reference to the boundary of a village named in sub 
paragraphs ( 1) and ( 2 ) shall be construed as a reference to the 
boundary of that village as ascertained and mapped at the Settle 
ment of Gurgaon district completed in 1943 ; 


(b ) the references to the present deep stream line at the end 
of sub - paragraph ( 2) and the beginning of sub - paragraph ( 3 ) shall 
be construed as references to the present deep stream line pertain 
ing to the old main stream of the river Yamuna . 
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STATEMENT OF OBJECTS AND REASONS 


At present the boundary between the States of Haryana and Uttar 
Pradesh is partly Axed with reference to the boundaries of adjacent 
border villages and partly variable, being the deep stream of the river 
Yamuna which often changes its course . Out of the five border districts 
of Haryana and six of Uttar Pradesh , the boundary between Ambale and 
Kurukshetra districts of Haryana and Saharanpur district of Uttar 
Pradesh is fixed, and so is the boundary between Gurgaon district of 
Haryana and Mathura district of Uttar Pradesh . The deep stream of the 
Yamuna has all along been declared to be the boundary between Karnal 
and Sonepat districts of Haryana on the one side and Saharanpur, Muzat 
farnagar and Meerut districts of Uttar Pradesh on the other , and also 
between Gurgaon district of Haryana and Bulandshahr and Aligarh dis 
tricts of Uttar Pradesh . 


2. Attempts were made from time to time in the past to replace the 
river boundary by a fixed boundary , particularly in the portion covering 
Ballabhgarh tehsil of Gurgaon district, but for one reason or another , 
these attempts remained inconclusive. Latterly , after the establishment 
of Haryana as a separate State , the disagreement between the two State 
Governments over the exact location of the river boundary between 
Gurgaon and Bulandshahr districts grew more and more pronounced . 


3 . With a view to settling once for all the problems arising out of 
the fluctuating boundary , the then Chief Ministers of Uttar Pradesh and 
Haryana had suggested to the then Home Minister, Shri Uma Shankar 
Dikshit, in May , 1974 that the latter might agree to orbitrate in this matter 
in his personal capacity ; and that the Award of his arbitration would be 
accepted by both the parties . Accordingly , Shri Dikshit gave his Award 
on 14th February , 1975 , recommending the replacement of the variable 
boundary by a fixed boundary described therein . The Bill seeks to give 
effect to the Award , 


4 . Clause 27 of the Bill provides that the existing laws shall continue 
to be in force in the transferred territories until otherwise provided by 
a competent legislature or other competent authority . To facilitate 
identification of the transferred territories by the authorities who have 
to implement the laws, provision has been made for the demarcation of 
the fixed boundary on land and preparation and supply of maps to the 
Governments of Haryana and Uttar Pradesh . 

5 . The Bill also makes the necessary supplemental and incidental pro 
visions relating to the representation in Parliament and State Legisla 
tures , transfer of jurisdiction between the High Courts of Punjab and 
Haryana and Allahabad , authcrisation of expenditure , apportionment 
of assets and liabilities and certain other matters, 

6 . As required by the proviso to article 3 of the Constitution , this Bill 
was referred by the President to the Legislatures of the States of Haryana 
and Uttar Pradesh for expression of their views. 
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7. The notes on clausos explain in detail the various provisions of the 
Bull. 


DHANIK LAL MANDAL 


NEW DELHI; 
The 3rd May , 1978. 


PRISIDENTS RECOMMENDATION UNDER ARTICLES 3 AND 117 OF 

TH . CONSTITUTION OF INDIA 
[ Copy of letter No. 9 - 11014 /3 /78 - SR , dated the 3rd May , 1978 trom 
Shri Dhanik Lal Mandal ,Minister of State in the Ministry of Home Affairs 
to the Socrotary , Lok Sabha ). 


The President, having been informed at the subject matter of the Bul 
to provide for the alteration of boundaries of the States of Haryana and 
Uttar Pradesh and other matters connected therewith , rooommends the 
Introduction of the Bull In Lok Sabha under the proviso to artido , and 
its consideration undor article 117 ( 3 ) of the Constitution . 
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Notes on clauses 


Clause 2. - At present, the boundary between the Karnal and Sonepat 
districts of the State of Haryana and the Saharanpur , Muzaffarnagar and 
Meerut districts of the State of Uttar Pradesh in the northern sector 
and the boundary between Gurgaon district of the State of Haryana and 
the Bulandshahr and Aligarh districts of the State of Uttar Pradesh in 
the southern sector is the deep stream of the river Yamuna as it emerges 
after each rainy season . A survey of the river Yamuna was conducted by 
the Survey of India during 1971 - 72. In order to take into account any 
subsequent changes in the deep stream , the deep stream of Yamuna was 
again verified and determined by the Survey of India during the months 
of November , 1974 , December, 1974 , January , 1975 and February , 1975 . 
Sub - clause ( g ) defines the " present deep stream line " which forms the 
basis of the fixed boundaries as defined in sub - clause ( c ) . 


Clause 3 and Schedule . - The inter- State boundary immediately be 
fore the transfer of territories would be the deep stream of Yamuna as 
it would emerge at the end of the rainy season preceding the transfer. 
Sub -clause (1) seeks to replace the present deep stream boundaries by 
fixed boundaries as described in the Schedule . The Schedule to the Bill 
describes the fixed boundary , but it has to be actually located on the 
ground and demarcated after making the necessary survey . Sub -clause 
(2 ) , therefore , provides for the demarcation being done by an authority 
appointed by the Central Government , 


The description of the fixed boundary in the Schedule which follows 
the Award given by Shri Uma Shankar Dikshit is in terms of " the present 
deep stream line" and in terms of inter - village boundaries as ascertained 
and mapped at the Settlement of Gurgaon district completed in the year 
1943 . Sub - clause (3 ) seeks to empower the demarcating authority to 
interpret and take into account the relevant records. This sub -clause 
also seeks to confer necessary powers on the demarcating authority to 
conduct survey in the area concerned and to determine the points at which 
the boundary pillars shall be located and the State which shall be respon 
sible for the construction and maintenance of each such pillar . 


As stated above , the village boundaries mentioned in the Schedule 
relate to the year 1943. Since then , on account of change in the course 
of Yamuna and consequent transfer of land from one State to another , 
the village boundaries have undergone change. Sub -clause (4 ), there 
fore, provides for the preparation of maps showing the " present deep 
stream line" , the fixed boundary in relation thereto and the names and 
boundaries of villages as they exist at the time of their preparation ; and 
for authenticated copies of such maps being sent to the Central Govern 
ment and to the Governments of Haryana and Uttar Pradesh . 


Clause 4. - Sub - clause ( 1) provides for the transfer to the State of 
Haryana of the territories of the State of Uttar Pradesh lying on the 
Haryana side of the fixed boundary and for the transfer to the State of 
Uttar Pradesli of the territories of the State of Haryana lying on the 
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Uttar Pradesh side of the fixed boundary . Sub -clause (2 ) provides for 
the issue of notified orders by the two State Governments providing for 
the administration of the transferred territories hy including them or any 
part of them in such district, sub -division , police -station or other admi. 
nistrative unit as may be specified in the orders. 


Clause 5 .-- This clause seeks to make consequential amendments in 
the First Schedule to the Constitution . 

Claude 6 . — This clause provides for the necessary adjustment of the 
parliamentary , assembly and council constituencies. 

Clause 7. - This clause provides that the sitting members of the House 
of the People and the State Legislatures representing the constituencies 
altered by the provisions of the Bill will continue to represent those 
constituencies as altered , 

Clauses 8 to 11. These clauses provide for the alteration of the 
jurisdiction of the High Court of Punjab and Haryana and the High 
Court of Judicature at Allahabad . They also provide for the transfer 
of proceedings pending in either of the High Courts to the other High 
Court and enable advocates already engaged in such proceedings to 
appear and to act in the other High Court in relation to those proceedings. 

Clause 12. - This clause makes necessary provisions to enable the two 
States to incur expenditure on the administration of the territories 
transferred to them until the expenditure is specifically sanctioned by 
the appropriate Legislature , 

Clause 13 . — This clause provides that the audit reports of the Comp 
troller and Auditor -General of India relating to the accounts of either 
of the States in respect of any financial year ending before the appointed 
day shall be submitted to the Governor of each of the two States who 
shall cause them to be laid before the State Legislature concerned . 

Clauses 14 tn 25 . - These clauses relate to the apportionment of the 
assets and liabilities of the State Governments in relation to the terri 
tories transferred from one State to another and follow generally the 
corresponding provisions of the Andhra Pradesh and Madras (Alteration 
of Boundaries ) Act, 1959 or the Bombay Reorganisation Act, 1960 or the 
Bihar and Uttar Prades (Alteration of Boundaries ) Act, 1968. 


Clause 26 .-- This clause seeks to adjust the jurisdiction of the Financial 
Corporations and the Electricity Boards of the States of Haryana and 
Ottar Pradesh in relation to the transferred territories, 

Clauses 27 to 31.--- These clauses contain provisions regarding conti 
nuance of existing laws in the transferred territories , adaptation of 
these laws, power of courts and tribunals to construe laws, legal proceed 
ings, etc. These provisions follow the corresponding provisions of the 
States Reorganisation Act, 1956 , or the Bihar and Uttar Pradesh 
(Alteration of Boundarles ) Act, 1968. 


Clause 32 .- - Sub - clause ( 1) provides for the construction and main 
tenance of the boundary pillars. Sub - clause (2 ) provides for the ing 
pection of the boundary pillars jointly by the officers of the two State 
Governments in accordance with such rules as the Central Government 
may make in this behalf. Sub - clause (3 ) makes wilful removal or 
inturing of a boundary pillar an offence . As the boundary pillars would 
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be located on land which will lie in both the States, doubts might arise 
as to the place of trial of an offence under sub -clause (3 ). Hence , sub 
clause (4 ) provides that such offences may be tried in either State. 

Clause 33. - Some preliminary action had been initiated in the year 
1975 with a view to demarcating the boundary as recommended by 
Shri Uma Shankar Dikshit so as to minimise the interval between the 
date of passing of this Bill and the actual transfer of territories. This 
clause seeks to validate the things already done and action already taken 
80 that to the extent possible , surveys , etc ., already made could be 
utilised . 

Clauses 31 and 35 .- - These clauses follow the corresponding provi 
sions of the States Reorganisation Act, 1956 or the Bihar and Uttar 
Pradesh (Alteration of Boundaries ) Act, 1988 . 

Clause 36 .- This clause enables the Government to make necessary 
rules to give effect to the provisions of the Act 
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Sub -clause (2 ) of clause 3 of the Bill provides for the demarcation 
of the fixed boundary by an authority appointed in this behalt hy the 
Central Government. Sub -clause (4 ) of that clause also provides that 
the said authority shall prepare maps of the areas on both sides of the 
fixed boundaries and in the vicinity thereof showing the " present deep 
stream lfne" and the fixed boundary in relation to it and also the names 
and boundaries of the villages on both sides of the Axed boundary . In 
pursuance of an agreement between the Governments of Haryana and 
Uttar Pradesh , the expenditure amounting to Rs. 7. 29,210 on the surveys 
of the river Yamuna carried out in 1971- 72 and 1974 - 75 to determine the 
deep stream channel and also the demarcation of the boundary on the 
ground carried out in 1975 - 76 and 1976 - 77 has already been met by the 
two State Governments. The printing of maps by the Survey of India 
will involve a non -recurring expenditure of about Rs . 54 ,600 from the 
Consolidated Fund of India . The Governments of Haryana and Uttar 
Pradesh have agreed to meet this expenditure also in equal proportions . 
The Bill does not involve any other expenditure from the Consolidated 
Fund of India . 
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MEMORANDUM REGARDING DELEGATED LEGISLATION 


Clause 28 of the Bill empowers the appropriate Government to 
adapt existing laws in order to facilitate their application to the States 
of Haryana and Uttar Pradesh . This power will be available only for 
a period of two years from the appointed day. 


2 . Sub - clause ( 2 ) of clause 32 of the Bill empowers the Central 
Government to make rules for joint inspection of the boundary pillars 
by the officers of the State Governments of Haryana and Uttar Pradesh , 


3. Clause 36 of the Bill empowers the Central Government to make 
rules generally to give effect to the provisions of the Bill when enacted . 
Such rules will be confined to matters of procedure and other matters 
of detail 


4. The delegation or legislative power in the clauses referred to above 
is of a normal character , 
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BILL NO. 90 OF 1978 , 
A Bill to ban the promotion or conduct of prize chits and money circula 

tion schemes and for matters connected therewith or incidental 
thereto . 


Short 


title 


Be it enacted by Parliament in the Twenty -ninth Year of the Republic 
of India as follows: 

1. (1 ) This Act may be called the Prize Chits and Money Circulation 
Schemes ( Banning) Act, 1978 . 

(2 ) It extends to the whole of India except the State of Jammu and 
Kashmir . 


and 
extent 


2. In this Act, unless the context otherwise requires, 


Defini 
tions . 


(a ) " conventional chit" means a transaction whether called chit, 
chit fund , kuri or by any other name by or under which a person 
responsible for the conduct of the chit enters into an agreement with 
a specified number of persons that every one of them shall subscribe 
a certain sum of money (or certain quantity of grain instead ) by way 
of periodical instalments for a definite period and that each such 
subscriber shall, in his turn, as determined by lot or by auction or by 
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tender or in such other manner as may be provided for in the chit 
agreement, be entitled to a prize amount. 

Explanation . In this clause " prize amount" shall mean the 
amount, by whatever name called , arrived at by deducting from out 
of the total amount paid or payable at each instalment by all the 
subscribers , 

(i) the commission charged ag service charges as a pro 
moter or a foreman or an agent; and 

( ii ) any sum which a subscriber agrees to forego , from out 
of the total subscriptions of earh instalmeni, in considera .ion of 
the balance bring paid to him , 


(b ) " money ” includes a chequr , ruotal order , cenand crait, tele 
graphic transfer or money order ; 


(c ) "money circulation scheme" means any scheme, by whatever 
name called , for the making of quick or easy money , or for the re 
ceipt of any money or valuable thing as the consideration for a pro 
mise to pay money , on any event or contingency relative or appli 
cable to the enrolment of menibers into the scheine , whether or not 
such money or thing is derived from the en ‘rance money of the 
members of such scheme or periodical subscriptions ; 


(d ) “ prescribed " means prescribed by rules made under this Act; 


( e ) " prize chit" includes any transaction or arrangement by 
whatever name called under which a person collects whether as a 
promoter, foreman , agent or in any other capacity , montes in one 
lump sum or in instalmenty by way of contributions or subscriptions 
or by sale of units , certificales or other instruments or in any other 
manner or as membership fees or admission fees or service charges 
to or in respect of any savings , mutual benefit, thrift, or any other 
scheme or arrangement by whatever name called , and utilises the 
monies so collected or any part thereof or the income accruing from 
Investment or other use of such monies for all or any of the following 
purposes , namely : -- 


(i) giving or awarding periodically or otherwise to a specified 
number of subscribers as determined by lot, draw or in any other 
manner , prizes or gifts in cash or in kind , whether or not the 
recipient of the prize or gift is under a liabili y to make any fur 
ther payment in respect of such scheme or arrangement : 


( ii) refunding to the subscribers or such of them as have not 
won any prize or gift , the whole or part of the subscriptions, con 
tributions or other monies collected , with or without any bonus, 
premium , interest or other advantage ty whatever name called , 
on the termination of the scheme or arrangement, or , on or after 

the expiry of the period stipulated therein , 
but does not include a conventional chit; 

(f) " Reserve Bank ” means the Reserve Bank of India constituled 
under the Reserve Bank of India Act, 1934 , 
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3. No person shall promote or conduct any prize chit or money circu . 
lation scheme, or enrol as a member to any such chit or scheme, 01 
participate in it otherwise, or receive or remit any money in pursuance of 
such chit or scheme. 


Banning 
of prize 
chits 
and 
money 
circular 
tion 
schemes 
or enrol 
ment as 
members 
or partici 
pation 
therein . 


Penalty 
for 
contra 
vening 
the pro 
visions 
of section 


4 . Whoever contravenes the provisions of section 3 shall be punishable 
with imprisonment for a term which may extend to three years, or with 
fine which may extend to five thousand rupees , or with both : 


Provided that in the absence of special and adequate reasons to the 
contrary to be mentioned in the judgment of the court, the imprisonment 
shall not be less than one year and the fine shall not be less than one 
thousand rupees. 


5. Whoever, with a view to the promotion or conduct of any prize chit 
or money circulation scheme in contravention of the provisions of this 
Act or in connection with any chit or scheme promoted or conducted as 
aforesaid , 


Penalty 
tor 
other 
offences 
in con 
nection 
with 
prize 
chits 
Or 
money 
circula 
tion 
schemes. 


(a ) prints or publishes any ticket, coupon or other document for 
use in the prize chit or money circulation scheme; or 


(6 ) sells or distributes or offers or advertises for sale or distribu 
tion , or has in his possession for the purpose of sale or distribution 
any ticket, coupon or other document for use in the prize chit or 
money circulation scheme; or 


(c ) prints, publishes or distributes, or has in his pogression for 
the purpose of publication or distribution 


(t) any advertisement of the prize chit or money circula 
tion scheme; or 


( it ) any list , whether complete or not, of members in the 
prize chit or money circulation scheme; or 

(iii ) any such matter descriptive of, or otherwise relating 
to the prize chit or money circulation scheme, as is calculated 
to act as an inducement to persons to participate in that prize 
chit or money circulation scheme or any other prize chit or 
money circulation scheme; or 

(d ) brings, or invites any person to send , for the purpose of sale 
or distribution , any ticket, coupon or cther document for use in a 
prize chit or money circulation scheme or any advertisement of such 
prize chit or money circulation scheme; or 


lel uses any premises, or causes or knowingly permits any pre 
mises to be used , for purposes connected with the promotion or con 
duct of the prize chit or money circulation scheme; or 
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T ) causes or procures or attempts to procure any person to do 
any of the above-mentioned acts , 
shall be punishable with imprisonment for term which may extend 
to two years , or with fine which may extend to three thousand rupees, 
or with both : 


Oftences 
by 
companies. 


Provided that in the absence of special and adequate reasons to the 
contrary to be montioned in the judgment of the court, the imprison 
mont shall not be less than one year and the fine shall not be loss than 
one thousand rupees. 

6. ( 1) Where an offence under this Act has been committed by a 
company, every person who, at the time the offence was committed , 
was in charge of, and was responsible to the company for the conduct 
of the business of the company, as well as the company, shall be deemed 
to be guilty of the ofrance and shall be liable to be proceeded against 
and punished accordingly : 

Provided that nothing contained in this sub - section shall render any 
such person lable to any punishment provided in this Act, if he proves 
that the offence was committed without his knowledge or that he exer 
cised all due diligence to prevent the commission of such offence. 

(2 ) Notwithstanding anything contained in sub- section (1 ) , where 
an onance under this Act has been committed by a company and it is 
proved that the offence has been committed with the consent or connlv 
ance of, or is attributable to any neglect on the part of, any 
director , manager, secretary or other oficer of the company , such direc 
tor, manager , secretary or other officer shall also be deemed to be guilty 
of that offence and shall be liable to be procorded against and punished 
accordingly. 
Laxplanation .-- For the purposes of this section 

(a ) " company means any body corporate and includes a firm 
or other association of Individuals ; and 

(0 ) " director " , in relation to a firm , means a partner in the 


Power to 
enter , 
search 
and 
seize . 


7. ( 1) It shall be lawtul for any police officer not below the rank of 
an oficer in charge of a police station , 

(a ) to enter , If necessary by force , whether by day or night 
with such asistance as he considers necessary , any premises which 
he has reason to suspect , are being used for purposes connected with 
the promotion or conduct of any prize cbit or money circulation 
scherpe in contravention of the provisions of this Act; 

(0 ) to search the said premises and the persons whom he may 
find theren; 

( c) to take into custody and produce before any Judicial Magig 
trate all such persons as are concerned or against whom a com 
plaint has been made or credible information has been received or 
a reasonable suspicion exclats of their having been concerned with the 
une of the maid premises for purposes connected with , or with the pro 
motion or conduct of, any ruch prize chit or money drculation scheme 
an aforemid ; 
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(d ) to seize all things found in the sald premises which are in 
tended to be used , or reasonably suspected to have been used , in con 
nection with any such prize chit or money circulation scheme 08 
aforesaid . 

(2 ) Any officer authorised by the State Government in this behalt 
may 

(a ) at all reasonable times, enter into and search any premises 
which he has reason to suspect, are being used for the pur 
poses connected with , or conduct of, any prize chit or money cir 
culation scheme in contravention of the provisions of this Act; 

(b ) examine any person having the control of, or employed in 
connection with , any such prize chit or money circulation schoma; 

(c ) order the production of any documents, books or records 
in the possession or power of any person having the control of, or 
employed in connection with , any such prize chit or money circulation 
scheme; and 

(d ) Inspect and seize any register , books of accounta , document, 
or any other literature found in the said premises 

(3 ) All searches under this section shall be made in accordance with 
the provisiong of the Code of Criminal Procedure , 1973 . 

8. Where any newspaper or other publication contains any material 
connected with any prize chit or money circulation scheme pro 
moted or conducted in contravention of the provisions of this Act or any 
advertisement in relation thereto , the State Government may , by noti 
fication in the Official Gazette, declare every copy of the newspaper 
And every copy of the publication containing such material of the 
advertisement to be forfeited to the State Government 


3 of 1974. 


Forfeiture 
of news - 
paper and 
publication 
containing 
prize 
chitor 
mones 
circulation 
scheme. 


Power 
to try 
offences 


9. No court inferior to that of a Chlef Metropolitan Magistrate, or 
as the case may be. Chief Judicial Maglatrute , shall try any oftence 
punishable under this Act. 

10 . All oftençon punishable under this Act shall be cognizable . 


Offences 
under 
this Act 
to be 
cognizable. 
Act not to 
apply to 
certain 
prize 
chits or 
money 
circulation 
schemes . 


11. Nothing contained in this Act shall apply to any prize chit or 
money circulation scheme promoted by -- 


( a ) a State Government or any other or authority on itu behalt 


Or 


(b ) a company wholly owned by a State Government which 
does not carry on any business other than the conducting of . 
prize chit or money circulation scheme whether it is in the natur 
of a conventional chit or otherwise ; or 

(c ) a banking company as defined in clauna (c ) of section 6 
of the Banking Regulation Act, 1949 , or a banlding institution 
notified by the Central Government, under section $ 1 of that Act 
or the State Bank of India constituted under section % of the State 
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1 


23 of 1986. Bank of India Act, 1956 , or a subsidiary bank constituted under sec. 
38 of 1959 . 

tion 8 of the State Bank of India ( Subsidiary Banks ) Act , 1959, or a 

corresponding new bank constituted under section 3 of the Banking 
D of 1070 . 

Companies (Acquisition and Transfer of Undertakings) Act, 1970 , or 

a Regional Rural Bank established under vaction 3 of the Regional 
21 of 1978. Rural Banks Act, 1976 , or a co - operative bank 68 defined in clause 
2 of 1934 (du ) of section 2 of the Reserve Bank of India Act, 1934 ; or 

( d ) any charitable or educational Institution notified in this 
bahull by the State Government, in consultation with the fauerye 
Bank , 

18. ( 1) Notwithstanding anything contained in this Act, a parxon 
conducting a prize chit or money circulation scheme at the commence 
ment of this Act may continue to conduct such chit or scheme for such 
period as may be necessary for the winding up of the businegs relating 
to such chit or scheme, so however that such period shall not in any 
Case extend beyond a period of two years from such commencement: 


Transitional 
provision . 


Provided that the said person shall furnish to the State Government 
or to much oficer as may be authorised by it in this behalt and to such 
office of the Reserve Bank as may be prescribed in such form and 
within such period as may be prescribed , full information regarding the 
chit or scheme along with a winding up plan prepared in accordance 
with the provisions of any rules that may be made by the State Govern 
ment in this behalt under this Act : 


Provided further that if the State Government is satisfied , on an 
application made by the person conducting the prize chit or money 
circulation scheme, that the chit or scheme cannot be wound up within 
the period Axed in the winding up plan furnished to the State Govern 
ment under the foregoing proviso , it may, in consultation with the 
Reserve Bank , permit such person to continue to conduct the business 
relating to the said chit of scheme for such further period as may be 
considered necessary having regard to the circumstances of the case and 
the Interests of the members of the said chit or scheme. 


( 2 ) The State Government may , in consultation with the Rowerve 
Bank , approve the winding up plan furnished under sub - section (1) 
with or without modifications or refect the game and may grant or 
rotuse to grant permission to continue to conduct that chit or scheme: 

Provided that no such winding up plan shall be modified or rejected 
without giving an opportunity of being heard to the person who 
conducts such prize chit of money circulation scheme. 


(3) It any person falls to furnish full information regarding the said 
chit or scheme along with ita winding up plan in the form and within 
the period prescribed , he shall tortelt his right to continue the buginess 
relating to the sald chit or scheme on the expiry of such period . 


( 1) Notwithstanding anything to the contrary contained in any 
agreement or document entered into between any person conducting 
any ruch chit or scheme and the subscriber , the person conducting the 
chit . or scheme shall refund the monies or the subscriptions collected 
til the date of default referred to in aub -section ( 3) . 
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(5 ) If any person fails to comply with the provisions of sub -uction 
( 4 ) , he shall be punishable with imprisonment for a term which may 
extend to two years, or with fine which may oxtond to thrut thousand 
rupees , or with both : 

Provided that in the absence of special and adequate reasons to the 
contrary to be mentioned in the judgment of the court, the imprisonment 
shall not be less than one year and the fine shall not be lens then 
one thousand rupeen. 


Power 13. (1 ) The State Government may , by notification in the Official 
to make Gazette and in consultation with the Reserve Bank , make rules for the 
rules . 

purpose of carrying out the provisions of this Act. 

( 2) In particular and without prejudice to the generality of the 
foregoing power, such rules may provide for 


(a ) the office of the Reserve Bank to whom full information 
regarding any prize chit or money circulation chung may be 
furnished under the first proviso to sub- section (1) of section 12, 
and the form in which and the period within which such informa 
tion may be turniihod ; 


the 


(b ) the particulars relating to the winding up plan of 
bualnom relating to prize chita or money drculation scheme 


Repeals 
and 
saving 


14. (1 ) The Andhra Pradesh Money Circulation Scheme (Prohibi - Andhra 
tion ) Act, 1980 , us in force in the State of Andhra Pradesh , and in the Pradesh Act 

20 of 1966 . 
Union territory of Chandigarh and the Madhya Pradesh Dhan Part 

Madhya 
chalan Skoom (Pratlahodh ) Adhiniyam , 1976, are hereby repealed . Pradesh 

Act 19 of 

1978. 
( 2 ) Notwithstanding the repeal of way Act Naturred to in rub 
section (1) , anything done or any action taken under the providons of 
any ruch Act whall , in so far as such thing or action to not inconsistent 
with the provisions of this Act , be dormed to have been done or takim 
under the provisions of this Act us if the mid provisions were in torco 
when such thing was done or such action was taken and shall continue 
in force accordingly until supernodod by anything done or any action 
takan under this Act. 
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STATEMENT OF OBJECTS AND REASONS 
In June 2014 , the Reserve Bank of India had constituted a Study 
Group under the Chairmanship of Shri Jamu 8 . Raj, tbe the Chairman , 
Unit Trust of India , tor camiang in depth the provisions of Chapter 
III B of the Remrve Bank of India Act, 1934 , and the directions found 
thereundar to non -banking companies in ander to cow their adequacy 
in the context of maring the silency of the monetary and credit 
polisia of the country and aftording • degree of protection to the 
inturwita at the depositon who place their wiving with such companies 
la ita report submitted to the Raurve Bank in July 1876, the Group 
obverved that the prize chit / beneatsaving mob b epeat primarily 
the promoters and do not surve any social purpose. On the contray, 
the Group has stated that they are prejudicial to the public translatest 
and aftect the ency of the decal and monetary policies of the country. 

2. Priz chits would cover any kind of arrangement weder whlab 
moneys an collected by way of subcriptions , contributions, ate and 
prium , gifts , etc . are awarded . The prize chit is really form of lottery , 
Itu bagic feature is that the foreman or promoter who ostendbly aburg 
no com olacion collects regular wbucriptions from the members. Once 
a member gote the prize, he is very often not required to pay further 
ostaloonats and his name is dropped troma further lots. The institutions 
conducting prime chits are private Limited companies with a very low 
capital bune contributed by the promoter , directors or their clave 
relative . Such chemo confør monetary benedt only on tow who 
bus and on the promoter companies. The Group had , therefore, 
recommended that price chita or money drculation scheme , by what 
IV e oulled , should be totally banned in the larger intents of 
the pubilla and suitable leglalat menurg should be undertaken for 
the pupon 

2 The Bm propone to implement the above recommendation of the 
Group by providing for the bunning of the promotion of conduct of 
ony prta qbit or money drculation scheme, by whate name called 
and of the participation of any person in sab ahlt of more the 

in poka for a period of two your within which the cating with 
cartying on the business of priso chits or money circulation schem may 
be wound up and provides for penalties and other inckental matter . The 

up of the acuting State laglalations on the subject has also be 
world for in the BDI 


H . M . PATIL 


Nr Dua ; 
The 18th Apr , 1978 . 
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MEMORANDUM REGARDING DELEGATED LEGISLATION 


Sub -clause ( 1) of clause 13 of the Bill confers on the State Govern 
ments the power to make rules for carrying out the provisions of the 
Bill , in consultation with the Reserve Bank of India . Sub -clause (2 ) 
of that clause specifies the matters in respect of which rules may be made 
under this clause. These include the particulars relating to the winding 
up plan of the business relating to prize chita or money circulation 
schemes and the form in which and the period within which full 
Infotmation regarding such chits or schemos may be furnished to the 
State Government or the officer authorised by it in this behalf . 


2. The matters with respect to which pules may be made under this 
clause are matters of procedure or detail. The delegation of legislative 
power is thus normal in character . 
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BILL No. 92 OF 1978 
A Bill further to amend the Code of Criminal Procedure, 1973 . 
Be it enacted by Panllament in the Twenty -ninth Year of the Republic 
of India as follows: - - 


1. This Act may be called the Code of Criminal Procedure (Amend 
ment) Act, 1978 , 


Short 
title . 


2 of 1974 . 


2. In the Code of Criminal Procedure, 1973 (hereinafter referred to Amend 
as the principal Act ), in section 2 , in clause ( ) , the words " and such 

ment of 

section 2 . 
local area may comprise the whole of the State, or any part of the State, 
as the State Government may , by notification , specify " shall be inserted 
at the end . 


Amend 
ment of 
section 11. 


3. In section 11 of the principal Act, to sub -section ( 1), the following 
proviso shall be added , namely : 

" Provided that the State Government may, after consultation 
with the High Court, establish , for any local area, one or more 
Special Courts of Judicial Magistrates of the first class or of the 
second class to try any particular case or particular class of cases , 
and where any such Special Court is established , no other court of 
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Magistrate in the local area shall have jurisdiction to try my case 
or class of cases for the trial of which auch Special Court of Judicial 
Magistrate has been established ." . 


Amedd 
ment of 
section 18 . 


4 . In section 13 of the principal Act, 

(i) in sub -section (1 ), for the words " of the second clan , in 
respect to particular cases or to particular class of our or to 
cases generally , in any district, not being a metropolitan aran :" , the 
words " of the first class or of the second claus, in respect to parti 
cular cases or to particular classes of casen, m any local aru , nat 
boing a metropolitan area :" shall be substituted ; 

( it) after sub-section (2), the following sub -section shall be 
inserted , namely : 

" ( 3) The High Court may empower a Special Judicial 
Magistrate to exercise the powers of , Metropolitan Magistrate 
in relation to any metropolitan Ares outside his local juri 
diction . " . 


Amend 
ment of 
section 14. 


6 . In section 14 of the principal Act , 

(a ) to sub -section (1), the following proviso shall be added , 
namely : 


" Provided that the Court of a Special Judicial Magistrate 
may hold its sitting at any place within the local area for which 
it is established ." ; 


the following sub - section 


shall be 


( b ) after sub - section (2 ), 
inserted , namely : 


" ( 3) Where the local jurisdiction of a Magistrate , appoin 
ted under section 11 or section 19 or section 18 , extends to an 
area beyond the district, or the metropolitan aron , as the cute 
may be, in which he ordinarily holds Court, any reference in 
this Code to the Court of Sesdon , Chiot Judicial Magistrite or the 
Chief Metropolitan Magistrate shall , in relation to ruch Maghan 
trate, throughout the area within his local jurisdiction , be 
construed , unless the context otherwise requiry , va ruteru .co 
to the Court of Sousion , Chief Judicial Magletrato of Chief 
Metropolitan Magistrato, u the case may be, aardidng juris 
diction in relation to the said district or metropolitan aru ." . 


Amend 
ment of 
section 18 


6. In section 18 of the principal Act, 

(1) in sub -section (1), the words " or to cun generally " shall 
be omitted ; 

(ii) for sub-section (3) , the following sub- section shall be 
substituted , namely : - 

" (3 ) The High Court or the State Government, as the case 
may be , may empower any Special Metropolitan Magistrate to 
exercise , to any local area outside the metropolitan arion , the 
powers of a Judicial Magistrate of the first clas " . 


SG 
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7. In section 20 of the principal Act, in sub -section (2 ) ,- - 

Amend 

Inent 
(a ) for the words " all or any " , the word " such " shall be subs- of section 
tituted ; 

20 
(b ) after the words " in force" , the words as may be directed 
by the State Government" shall be inserted . 


tors . 


8 . For section 24 of the principal Act, the following section shall be Substitu 
substituted , namely : 

tion of 
new sec 
tion for 

section 24 , 
" 24 ( 1 ) For every High Court, the Central Government or the 

Public 
State Government shall , after consultation with the High Court, ap 

Prosecu 
point a Public Prosecutor and may also appoint one or more Addi 
tional Public Prosecutors, for conducting in such Court, any prosecu 
tion , appeal or other proceeding on behalf of the Central Government 
or State Government, as the case may be . 

(2 ) The Central Government may appoint one or more Public 
Prosecutors for the purpose of conducting any case or class of cases 
in any district or local area 

(3 ) For every district, the State Government shall appoint a 
Public Prosecutor and may also appoint one or more Additional Pub 
11c Prosecutors for the district: 

Provided that the Public Prosecutor or Additional Public Prose 
cutor appointed for one district may be appointed also to be a Public 
Prosecutor or an Additional Public Prosecutor, as the case may be for 
another district . 

( 4 ) The District Magistrate shall, in consultation with the 
Sessions Judge , preparc a panel of names of persons, who are, in his 
opinion fit to be appointed as Public Prosecutors or Additional Pub 
lic Prosecutors for the district 

(5 ) No person shall be appointed by the State Government as 
the Public Prosecutor or Additional Public Prosecutor for the district 
unless his name appears in the panel of names prepared by the Dis 
trict Magistrate under sub- section (4 ) . 

( 6 ) Notwithstanding anything contained in sub -section (5 ), where 
in a state there exists a regular Cadre of Prosecuting Officers , the 
State Government shall appoint a Public Prosecutor or an Additional 
Public Prosecutor only from among the persons constituting such 
Cadre : 

Provided that where in the opinion of the State Government, no 
suitable person is available in such Cadre for such appointment that 
Governmentmay appoint a person as Public Prosecutor or Additional 
Public Prosecutor , as the case may be, from the panel of names pre 
pared by the District Magistrate under sub -section ( 4 ). 

(7 ) A person shall be eligible to be appointed as a Public Prose 
cutor or an Additional Public Prosecutor under sub- section ( 1) or sub 
section ( 2 ) or sub -section (3 ) or sub -section (5 ) or sub - section 
(6 ) , only if he has been in practice as an advocate for, not less than 
seven years . 
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Amend 
ment of 
section 
26 , 


(8 ) The Central Government or the State Government may ap 
point , for the purposes of any case or class of cases, a person who 
has been in practice as an advocate for not less than ten years as a 
Special Public Prosecutor . 

(9 ) For the purposes of sub -section (7) and sub -section (8 ), the 
period during which a person has been in practice as a plender , or 
has rendered (whether before or after the commencement of this 
Code ) service as a Public Prosecutor or as an Additional Public Pro 
secutor or Assistant Public Prosecutor or other Prosecuting Officer, by 
whatever name called , shall be deemed to he the period during which 
guch person has been in practice as an advocate. 

9. In section 25 of the principal Act, after sub - section (1) . the follow 
ing sub -section shall be fngerterit , namely : 

" ( 1A ) The Central Government may appoint one or more Assist 
ant Public Prosecutors for the purpose of conducting any case Or 
class of coses in the Courts of Magistraten ." . 

10. In section 102 of the principal Act, after sub -section (2), the 
following sub - section shall be inserted , namely : -- 

" (3 ) Every police officer acting under sub -section ( 1) shall 
forthwith report the seizure to the Magistrate having furtsdiction and 
where the property seized is such that it cannot be conveniently 
transported to the Court, he may give custody thereof to any person 
on his executing a hond undertaking to produce the property 
before the Court as and when required and to give effect to the 
further orders of the Court as to the disposal of the same.” . 

11. In section 107 of the Principal Act, in sub -section ( 1), after the 
words " ordered to execute a bond ," , the words " with or without sureties," 
shall be inserted . 


Amend 
ment of 
section 
102 . 


Amend 
ment of 
section 
107. 


12 . In section 123 of the Principal Act, 


Amend 
ment of 
section 
123 . 


(1) in sub -section (1) , for the words " the Chief Judicial Magis 
trate" , the words and figures " the District Magistrate in the case of an 
order passed by an Executive Magistrate under section 117, or the 
Chief Judicial Magistrate in any other case " shall be substituted ; 


(H ) in sub -sections (2 ) , (5 ) , (6 ) , (7 ) and (9 ) , for the words 
" Chief Judicial Magistrate" , wherever they occur , the words and 
figures " District Magistrate, in the case of an order passed by an Exe 
cutive Magistrate under section 117 , or the Chief Judicial Magistrate 
in any other case" shall be substituted . 


Amend 
ment of 
section 
187 . 


13 . In section 107 of the principal Act, in the proviso to sub -section 
(2 ), 

(a) for paragraph (a) , the following paragraph shall be substi 
tuted , namely : 


" (a ) the Magistrate may authorise the detention of the ar. 
cused person , otherwise than in the custody of the police , beyond 
the period of Afteen days, if he is satisfied that adeguate grounds 
exist for doing so , but no Magistrate shall Authoriae the detention 
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of the accused person in custody under this paragraph for a total 
period exceeding - 


(i) ninety days , where the investigation relates to an 
offence punishable with death , imprisonment for life or im 
prisonment for a term of not less than ten years ; 

(ii ) sixty days , where the investigation relates to any 
other offence, 


and, on the expiry of the said period of ninety days , or sixty 
days, as the case may be, the accused person shall be released 
on bail if he is prepared to and does furnish bail, and every 
person released on bail under this sub - section shall be deemed 
to be so released under the provisions of Chapter XXXIII for 
the purposes of that Chapter ;" ; 

(b ) in paragraph ( b ), for the words " no Magistrate shall” , the 
words " no Magistrate shall, except for reasons to be recorded in writ 
ing," shall be substituted ; 


( c) the Explanation shall be numbered as Explanation II, and 
before Explanation II, as so numbered , the following Explanation 
shall be inserted , namely : 

“ Explanation 1. - For the avoidance of doubts , it is hereby 
declared that, notwithstanding the expiry of the period specified 
in paragraph ( a ) , the accused shall be detained in custody so long 
as he does not furnish bail." ; 

(d ) after sub - section (2 ) , the following sub -section shall be 
inserted , namely :-- 


" (2A ) Notwithstanding anything contained in sub - section 
(1) or sub - section (2 ) , the officer in charge of the police station 
or the police officer making the investigation , if he is not below 
the rank or a sub - inspector, may , where a Judicial Magistrate is 
not available, transmit to the nearest Executive Magistrate, on 
whom the powers of a Judicial Magistrate or Metropolitan Magis 
trate have been conferred , a copy of the entry in the diary here 
inafter prescribed relating to the case, and shall, at the same time, 
forward the accused to such Executive Magistrate, and thereupon 
such Executive Magistrate , may, for reasons to be recorded in 
writing, authorise the detention of the accused person in such 
custody as he may think fit for a term not exceeding seven days 
in the aggregate ; and , on the expiry of the period of detention 
so authorised the accused person shall be released on bail 
except where an order for further detention of the accused 
person has been made by a Magistrate competent to make such 
order ; and where an order for such further detention is made, 
the period during which the accused person was detained in 
custody under the orders made by an Executive Magistrate 
under this sub -section , shall be taken into account in computing 
the period specified in paragraph ( a ) of the proviso to sub 
section ( 2 ) : 

Provided that before the expiry of the period aforesaid , the 
Executive Magistrate shall transmit to the nearest Judicial 
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Magistrate the records of the case together with a copy of the 
entries in the diary relating to the case which was transmitted 
to him by the officer in charge of the police station or the police 
officer making the investigation , as the case may be." . 


Amend 
ment of 
section 
167 to 
apply to 
pending 
investi 
gations, 


14 . The provisions of section 167 of the principal Act , as amended by 
this Act, shall apply to every investigation pending immediately before 
the commencement of this Act, if the period of detention of the accused 
person , otherwise than in the custody of the police, had not, at such 
commencement, exceeded sixty days . 


Amend 
ment of 
section 


15 . In section 182 of the principal Act, in sub -section (2 ) , after the 
words " by the first marriage" , the words " , or the wife by the first 
marriage has taken up permanent residence after the commission of the 
offence " shall be inserted . 


182 . 


Amend 
ment of 
section 
198 . 


16 . In section 196 of the principal Act , in sub -section (2 ) , for the 
words " a cognizable offence " , the words ." an offence " shall be substituted . 


Amend 
ment of 
section 
198 , 


17 . In section 198 of the principal Act , in paragraph ( c ) of the proviso 
to sub -section ( 1) , 

(1) for the word and figures " section 494 " , the words and 
figures " section 494 or section 495 " shall be substituted ; 

(ii ) after the words "mother s brother or sister " , the words 
", or , with the leave of the Court, by any other person related to 
her by blood , marriage or adoption " shall be inserted , 


Amend 
ment of 
section 
208. 


18 . In section 206 of the principal Act, after sub - section (2 ), the 
following sub -section shall be inserted , namely : 


" ( 3) The State Government may . by notification , specially em 
power any Magistrate to exercise the powers conferred by sub -section 
(1) in relation to any offence which is compoundable under section 
320 or any offence punishable with imprisonment for a term not 
exceeding three months, or with fine, or with both where the Magis 
trate is of opinion that, having regard to the facts and circumstances 
of the case , the imposition of fine only would meet the ends of justice ." . 


Amend 
ment of 
section 
209 . 


19. In section 209 of the principal Act, for clause (a ) , the following 
clause shall be substituted , namely : 


" (a ) commit, after complying with the provisions of section 207 
or section 208 , as the case may be, the case to the Court of Session , and 
subject to the provisions of this Code relating to bail , remand the 
accused to custody until such commitment has been made ;" . 


Amend . 
ment of 
gection 
276 . 


20. In section 276 of the principal Act, for sub -section (2 ) , the follow 
ing sub- section shall be substituted , namely : -- 

" (2 ) Such evidence shall ordinarily be taken down in the form 
of a narrative, but the preciding Judge may , in his discretion , take 
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down , or cause to be taken down , any part of such evidence in the 
form of question and answer." . 


21. In section 277 of the principal Act, in clause (a ), after the words 
" taken down in that language" , the words " or if it is not practicable to 
do so , it shall be taken down in Hindi or in English " shall be inserted . 


Amend 
ment of 
section 


277 . 


22 . In section 293 of the principal Act, in clause (e ) of sub - section (4 ) , 
after the word " Director" , the words " , Deputy Director or Assistant 
Director" shall be inserted . 


Amend . 
ment of 
section 
293 . 


23. In section 297 of the principal Act, in sub - section ( 1 ) , for clause 
(a ) , the following clause shall be substituted , namely : 


Amend 
ment of 
section 
297 . 


" (a ) any Judge or any Judicial or Executive Magistrate, or ". 


24 . In section 299 of the principal Act, in sub -section ( 1) , after the 
words " competent to try " , the words " , or commit for trial," shall be 
inserted . 


Amend 
ment of 
Section 
299 . 


25 . In section 309 of the principal Act, in sub -section (2 ) , after the 
second proviso , the following proviso shall be inserted , namely : 


Amend 
ment of 
section 
309. 


" Provided also that no adjournment shall be granted for the 
purpose only of enabling the accused person to show cause against 
the sentence proposed to be imposed on him ." . 


28 . In section 320 of the principal Act, in the Table under sub - section 
(1 ) , in column 1, for the word " Defamation " , the words, figures and brac 
kets " Defamation , except such cases as are specified against section 500 of 
the Indian Penal Code in column 1 of the Table under sub -section (2) " 
shall be substituted . 


Amend 
ment of 
section 
320 . 


46 of 1860 . 


27. In section 323 of the principal Act, the following shall be inserted 
at the end, namely : 

" and thereupon the provisions of Chapter XVIII shall apply to the 
commitment so made " . 


Amend 
ment of 
section 


323. 


28 . In section 326 of the principal Act,-- 


Amend 
ment of 
section 
328 . 


(i) in sub -section ( 1 ) , for the word " Magistrate " , wherever it 
occurs , the words " Judge or Magistrate " shall be substituted ; 


( it ) in sub - section (2 ) , for the words " from one Magistrate to 
another Magistrate" , the words " from one Judge to another Judge 
or from one Magistrate to another Magistrate" shall be substituted . 


29 . In section 374 of the principal Act, in sub -section (2 ) , for the 
wards " has been passed " , the words " has been passed against him or 
against any other person convicted at the same trial" shall be substituted , 


Amend 
ment of 
section 
374 . 


30. In section 377 of the principal Act, in sub -section (2 ) , for the 
words " the Central Government may direct " , the words " the Central 
Government may also direct” shall be substituted . 


Amend 
ment of 
section 
377. 
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Amend 
ment of 
section 
378 . 


31. In section 378 of the principal Act, in sub - section (1) , the follow 
ing shall be inserted at the end , namely : 


" or an order of acquittal passed by the Court of Session in revi 
sion " . 


Amend 
ment of 
section 
428 . 


32. In section 428 of the principal Act, after the words " sentenced to 
imprisonment for a term " the words " , not being imprisonment in default 
of payment of fine," , shall be inserted . 


Insertion 
of new 
section 
433 A . 


33 . After section 433 of the principal Act, the following section shall be 
inserted , namely : -- 


Restric 
tion on 
powers 
of remis 
gion or 
commuta 
tion in 
certain 
cases. 


" 433A , Notwithstanding anything contained in section 432, where 
a sentence of imprisonment for life is imposed on conviction of a person 
for an offence for which death is one of the punishments provided by 
law , or where a sentence of death imposed on a person has been com 
muted under section 433 into one of imprisonment for life, such person 
shall not be released from prison unless he had served at least fourteen 
years of imprisonment." . 


Amend 
ment of 
section 
468 . 


34 . In section 468 of the principal Act, after sub- section (2 ) , the follow 
ing sub -section shall be inserted , namely : 

" ( 3 ) For the purposes of this section , the period of limitation , in 
relation to offences which may be tried together , shall be determined 
with reference to the offence which is punishable with the more 
severe punishment or , as the case may be, the most severe punish 
ment." . 
35 . In section 478 of the principal Act, 

(i) for the words " State Legislature" , the words “ Legislative 
Assembly of a State " shall be substituted ; 


Amend 
ment of 
section 
478 . 


( 12 ) for the word " requires" , the word "permits " shall be sub 
stituted . 


36. In the Second Schedule to the principal Act, 


Amend 
ment of 
the 
Second 
Schedule . 


(i) in Form No. 34 , 


(a ) in the heading, for the ward "Magistrate " , the word 
" Court" shall be substituted ; 


(b ) for the brackets, words and figures " ( See sections 248 and 
255 ) ” , the brackets , words and figures " (See sections 235 , 248 and 
255 ) " shall be substituted ; 


(ii ) in Form No. 41, for the brackets , words and figures " (See 
section 386 ) " , the brackets, winds and figures " (See sections 386, 413 
and 416 ) " shall be substituted ; 


( iii) in Form No. 42 , for the brackets , words and figures " ( See 
section 414 ) " , the brackets, words and figures " (See sections 413 and 
414 ) ” shall be substituted ; 
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( iv ) after Form No. 44 , the following Form 
pamely : 


shall be inserted, 


" FORM NO . 44A 


BOND FOR APPEARANCE OF OFFENDER RELEASED PENDING REALISATION OF FINE 


( See section 424 (1 ) (b )] 
WHEREAS I, ( name), inhabitant of ( place), have been sen 
tenced to pay a fine of rupees and in default of payment 
thereof to undergo imprisonment for . . . . . . . . ; and whereas the 
Court has been pleased to order my release on condition of my 
executing a bond for my appearance on the following date (or 
dates ), namely : 


I hereby bind myself to appear before the Court of 
at o clock on the following date (or dates ), namely : 
and, in case of making default herein , I bind myself to forfeit to 
Government the sum of rupees 


Dated , this 


day of 


19 


( Signature ). 


WHERE A BOND WITH SURETIES IS TO BE EXECUTED , ADD 


We do hereby declare ourselves sureties for the above -named 
that he will appear before the Court of on the following 
date (or dates) , namely : 
and , in case of his making default therein , we bind ourselves 
jointly and severally to forfeit to Government the sum of 
rupees . 

(Signature) ." ; 


( v ) after Form No. 46 , the following Forms shall be inserted , 
namely : 


" FORM No. 47 


WARIANT OF ATTACHMENT TO ENFORCE A BOND 


( See section 446 ) 


To the Police Officer in charge of the police station at 


WHEREAS (name, description and address of person ) has 
failed to appear on (mention the occasion ) pursuant to his recog 
nizance, and has by default forfeited to Government the sum of 
rupees (the penalty in the bond ) ; and whereas the said (name 
of person ) has , on due notice to him , falled to pay the said sum 
or show any sufficient cause why payment should not be enforced 
against him ; 


This is to authorise and require you to attach any movable 
property of the said ( name) that you may find within the district 

by seizure and detention , and, if the gaid amount be 
not paid within days, to sell the property 80 attached or 80 


ot 
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much of it as may be sufficient to realise the amount, aforesaid , 
and to make return of what you have done under this warrant 
immediately upon its execution . 


Dated , this 


day of 


19 


( Signature ). 


( Seal of the Court) 


FORM No . 48 


NOTICE TO SURETY ON BREACH OF A BOND 


of 


the 


( See section 446 ) 
To 

WHEREAS on the day of , 19 , you became gurety 
tor (name) of (place) that he should appear before this Court on 

day of and bound yourself in default thereot 
to forfeit the sum of rupees to Government ; and whereas 
the said (name) has failed to appear before this Court and by 
reason of such default you have forfeited the aforesaid gum of 
rupees 

You are hereby required to pay the said penalty or show 
cause, within 

days from this date , why payment of the 
said sum should not be enforced against you . 
Dated , this day of , 19 , 
( Seal of the Court) 

( Signature ) , 


FORM NO . 49 
NOTICE TO SURETY OF FORFEITURE OF BOND FOR GOOD BEHAVIOUR 

( See section 446 ) 
To 

of 
WHEREAS on the day of 19 , you became surety 
by a bond for (name) of (place ) that he would be of good beha 
viour for the period of and bound yourself in default thereof 
to forfeit the sum of rupees to Government; and whereas 
the said (name) has been convicted of the offence of (mention 
the offence concisely ) committed since you became such surety , 
whereby your security bond has become forfeited ; 

You are hereby required to pay the said penalty of rupees or 
to show cause within days why it should not be paid . 
Dated , this day of , 19 
(Seal of the Court ) 

( Signature ) . 
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WARRANT OF ATTACHMENT AGAINST A SURETY 


( See section 446 ) 


То 


of 


WHEREAS (name, description and address ) has bound himself 
as surety for the appearance of (mention the condition of the 
bond ) and the said (name) has made default, and thereby for 
feited to Government the sum of rupees 

( the penalty 
in the bond) ; 

This is to authorise and require you to attach any movable 
property of the said (name) which you may find within the 
district of 

by seizure and detention ; and , if the said 
amount be not paid within days, to sell the property 80 
attached , or so much of it as may be sufficient to realise the 
amount aforesaid , and make return of what you have done 
under this warrant immediately upon its execution . 


day of 


, 19 


. 


Dated , this 
( Seal of the Court) 


(Signature ) . 


FORM No. 51 


WARRANT OF COMMITMENT OF THE SURETY OF AN ACCUSED 

PERSON ADMITTED TO BAIL 

( See section 446 ) 


To the Superintendent (or Keeper ) of the Civil Jall at 

WHEKLAS (name and description of surety ) has bound himself 
as a surety for the appearance of ( state the condition of the bond ) 
and the sald (name) has therein made default whereby the penalty 
mentioned in the said bond has been forfeited to Government ; 
ant whereas the said (name of surety ) has , on due notice to him , 
failed to pay the said sum or show any sufficient cause why pay 
ment should not be enforced against him , and the same cannot be 
recovered by attachment and sale of his movable property , and 
an order has been made for his imprisonment in the Civil Jail 
for ( specify the period ) ; 

This is to authorise and require you , the said Superintendent 
( or Keeper) to receive the said ( name) into your custody with 
this warrant and to keep him safely in the said Jail for the said 
(term of imprisonment) , and to return this warrant with an 
endorsement certifying the manner of its execution . 
Dated , this 

day of 

19 


(Seal of the Court ) 


( Signature ) . 
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FORM No. 52 
NOTICE TO THE PRINCIPAL OF FORFEITURE OF BOND TO KER THE PLACE 

(See section 446 ) 
To (name, description and address ) 
WHEREAS on the 

day of 19 you entered into 
a bond not to commit , etc ., ( as in the bond ) , and proof of the 
forfelture of the same has been given before me and duly 
recorded ; 

You are hereby called upon to pay the said penalty of 
Tupees or to show cause before me within 

days 
why payment of the same should not be enforced against you . 
Dated , this 

day of 19 
( Seal of the Court) 

( Signature). 


FORM No. 53 
WARRANT TO ATTACH THE PROPERTY OF THE PRINCIPAL ON BREACH OF A BOND TO 

KEEP THE PEACE 
( See section 446 ) 


To (name and designation of police officer), at the police 
station of 

WHEREAS (name and description ) did , on the day of 
19 , enter into a bond for the sum of rupees binding 
himselt not to commit a breach of the peace , otc., fas in the 
bond ) , and proof of the fortelture of the said bond has been glven 
before me and duly recorded ; and whereas notice has been given 
to the said (name) calling upon him to show cause why the said 
sum should not be paid , and he has failed to do 80 or to pay the 
sald gum ; 

This is to authorise and require you to attach by selzure 
movable property belonging to the said (name) to the value of 
rupees , which you may find within the district of 
and , it the said sum be not paid within 

to sell the 
Property so attached , or so much of it as may be mufficient to 
realise the same; and to make return of what you have done 
under this warrant immediately upon its execution . 
Dated , this 

day of 

19 
( Seal of the Court) 

( Signature ). 


FORM No. 54 
WARRANT OF IMPRISONMENT ON BREACH OF A BOND TO KEEP THE PLACE 

( See section 446 ) 
To the Superintendent (or keeper ) of the Civil Jail at 
WHERLAS proof has been given before me and duly recordod 
that (name and description ) has committed a breach at the bond 
entered into by him to keep the peace , whereby he has torteted 
to Government the sum of rupees ; and whereas the said 
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( name) has failed to pay the said sum or to show cause why the 
said sum should not be paid , although duly called upon to do so , 
and payment thereof cannot be enforced by attachment of his 
movable property , and an order has been made for the imprison 
ment of the said (name ) in the Civil Jail for the period of (term 
of imprisonment) ; 

This is to authorise and require you , the said Superintendent 
(or Keeper ) of the said Civil Jail to receive the said ( name) into 
your custody , together with this warrant, and to keep him safely 
in the said Jail for the said period of term of imprisonment) , and 
to return this warrant with an endorsement certifying the man 
ner of its execution . 
Dated , this 

day of , 19 . 
( Seal of the Court) 

( Signature ) . 


FORM No. 55 
WARRANT OF ATTACHMENT AND SALE ON FORFEITURE OF BOND FOR GOOD 

BEHAVIOUR 

(See section 446 ) 
To the police officer in charge of the police station at 

WHEREAS (name, description and address ) did , on the 
day of 

, 19 , give security by bond in the sum of 
rupees 

for the good behaviour of (name, etc ., of the 
principal) , and proof has been given before me and duly recorded 
of the commission by the said (name ) of the offence of 
whereby the said bond has been forfeited ; and whereas notice 
has been given to the said ( name) calling upon him to show 
cause why the said sum should not be paid , and he has failed to 
do so or to pay the said sum ; 

This is to authorise and require you to attach by seizure 
movable property belonging to the said (name) to the value of 
rupees 

which you may find within the district of , 
and, if the said sum be no paid within , to sell the property 
so attached , or so much of it as may be sufficient to realise the 
same, and to make return of what you have done under this 
warrant immediately upon its execution . 
Dated , this day of , 19 . 


( Seal of the Court) 


( Signature ). 


FORM No. 56 
WARRANT OF IMPRISONMENT ON FORFEITURE OF BOND FOR GOOD BEHAVIOUR 

(See section 446 ) 
To the Superintendent (or Keeper ) of the Civil Jail at 

WHEREAS (name, description and address ) did , on the 
day of 

, 19 , give security by bond in the sum of 
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rupees 

for the good behaviour of (name, etc ., of the 
principal) and proof of the breach of the said bond has been given 
before me and duly recorded , whereby the said (name) has 
forfeited to Government the sum of rupees , and whereas 
he has failed to pay the said sum or to show cause why the said 
sum should not be paid although duly called upon to do so , and 
payment thereof cannot be enforced by attachment of his movable 
property , and an order has been made for the imprisonment of 
the said (name) in the Civil Jail for the period of ( term of 
imprisonment) ; 

This is to authorise and require you , the Superintendent (or 
Keeper ) , to receive the said (name) into your custody , together 
with this warrant, and to keep him safely in the said Jail for the 
said period of (term of imprisonment ) , returning this warrant 
with an endorsement certifying the manner of its execution . 


19 . 


Dated , this day of 
( Seal of the Court) 


( Signature ) ." . 
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STATEMENT OF OBJECTS AND REASONS 


The Code of Criminal Procedure, 1973 came into force on the 1st day 
of April , 1974 . The working of the new Code has been carefully watched 
and is the light of the experience , it has been found necessary to make 
a few changes for removing certain difficulties and doubts . The notes 
on clauses explain in brief the reasons for the amendments. 


S . D . PATIL 


Nrw DELHI; 
The 9th May, 1978. 
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Notag on clauset 
Clause 2 . - The jurisdiction of a Magistrate under the new Code is 
confined to a district. This has created difficulty in enabling the appoint 
ment of Magistratos with jurisdiction beyond a district, such as when 
Special Judicial Magistrates are to be appointed to try certain categories 
of cases or canas involving inter -district ramifications. The definition 
of the expression " local jurisdiction " in section 2 ( ) is therefore being 
amended to empower the State Government to define the local jurisdic 
tion as extending to the whole of the State or to any part thereof in the 
case of Special Courts or Special Judicial Magistrates , where necessary . 

Clowe 3 . - Under the new Codo , Courts of Magistrates are established 
for every district . Sometimes it becomes necessary to set up Courts of 
Judiciul Magistrates for trying special categories of cases, where the 
jurisdiction has to extend to areas beyond a district. Sub -nection ( 1 ) of 
section 11 is being amended to empower the State Government to estab 
Hsh Special Courts of Judicial Magistrates having jurisdiction through 
out any local area and to confer on such Courte exclusive jurisdiction to 
try any particular case or particular clase of cases . 

Clause - The amendment to sub - section (1 ) of section 18 seola to 
enable Special Judicial Magistrates to exercise jurisdiction over any local 
area and to enable the conferment on them the powers of a Magistrato 
of the first class also . 

The High Court is also sought to be empowered to authorise Special 
Judicial Magistrate to exercise the powers of a Special Metropolitan 
Magistrate in relation to any metropolitan area outside his local jurisdic 
tion , 

Clause 8 , - Sub - section ( 1) of section 14 is being amended to insert 
a proviso to the effect that the Court of Special Judicial Magistrato may 
hold its sitting at any place within the local area for which it is estab 
lished . The intention is to facilitate the holding of mobile Courto . 

New rubllection (3) is being inserted in section 14 to provide that, 
whore the local jurisdiction of a Magistrate extends beyond a district or 
a metropolitan area in which he ordinarily holds his Court, references 
In the Code to the Court of Session or Chief Judicial Magistrate or Chief 
Metropolitan Magistrate shall , in relation to the entira area in the local 
jurisdiction be construed as references to the Court of Session , Chief 
Judicial Magistrate or Chief Metropolitan Magistrate , as the case may 
be , exercising jurisdiction over the district in which he ordinarily holds 
his Court 

Clause & Section 18 is being amended to bring it in Une with the 
amendment proposed to section 13 . 

The High Court is sought to be empowered to authorise a Special 
Metropolitan Magistrate to exercise power of a Judicial Magistrate in 
any are outside his local jurisdiction . 
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Clause 7.- Sub - section ( 2 ) of section 20 is being amended to remove 
the difficulties in the interpretation , which may be felt , since the words 
" as the State Government may direct" , appearing in the corresponding 
provision in the old Code , were deleted from the provision in the new 
Code. 


Clause & The section is being anended (i) to enable the Central Gov 
ernment and State Governments to appoint one or more Additional 
Public Prosecutors for the High Court; (i .) to enable the Central Govern 
ment to appoint one or more Public Projecutors in any district or local 
area ; ( iii) to enable counting of service It ndered as Prosecuting Officer 
before or after coming into force of the Code nt Criminal Procedure , 1973 
as service as an advocate for the purpose of aprointment as Public Pro 
secutor or Additional Public Prosecutor um Special Public Prosecutor ; 
and (iv ) to provide that in any State where therr exists a regular cadre 
of Prosecuting Officers , appointment of Public Prisecutors or Additional 
Public Prosecutors will be made only from that cadre and when there 
are no suitable persons available appointment can be made from the panel 
prepared by the District Magistrate in consultation with the Sessions 
Judge . 


Clause 9. - Section 25 is being amended to empower the Central Gov 
ernment also to appoint Assistant Pukle Prosecutors for the purpose 
of conducting any case or class of cases in the Court of Magistrates , 
whenever necessary. 


Clause 10 .- Section 102 is being amended (1 ) to provide that the 
police officer shall forthwith report the seizure of any property under 
sub - section ( 1 ) to the Magistrate , as there is a lacuna in the Law and ( 2 ) 
to give effect to the observations of the Supreme Court made in Anwar 
Ahmad vs. the State of U .P (AIR 1976 SC 680 ) that the police should 
be given the power to get a bond from that person to whom the property 
seized is entrusted , particularly in cases where a bulky property like 
elephant or car, is seized and the Magistrale is living at a great distance 
and it is difficult to produce the property seized before the Magistrate. 


Clause 11 - Under the new Code , a Maçistrate cannot demand 
surety from a person for keeping the peace . He can only demand a 
personal bond from the person concerned . It has been felt that the old 
provision permitting the demand of the sureties along with bond should 
be restored . Section 107 is being amended to enable the Magistrate to 
demand sureties in appropriate cases. 


Clause 12.- Under the new Code even the bond executed under the 
orders of an Executive Magistrate can be cancelled only by the Chief 
Judicial Magistrate. Section 123 of the Code is being amended to em 
power the District Magistrate to release persons imprisoned for failure 
to give security in a case where such person was ordered by an Execu . 
tive Magistrate to furnish security . 


Clause 13.- -Section 167 is neing amended to empower the Magistrate 
to authorise detention , fending investigation , fr * on aggregate period of 
90 days in cases where the investigation relaxes to offences punishable 
with death , imprisonment for life or imprisonment for not less than ten 
years or more and up to 60 days in any ther case. These amendments 
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are intended to remove difficulties which have been actually experienced 
in relation to the investigation of offences of a serious nature . 


A new sub- section is being inserted empowering an Executive Magis 
trate , on whom the powers of a Judicial Magistrate of Metropolitan 
Magistrate have been conferred under section 13 or section 18 to make 
an order for remand of an accused for a period not exceeding seven daya 
in the aggregate in cases where & Judicial Magistrate is not available. 
The period of detention ordered by such a Magistrate will , however, be 
taken into account in computing the total period specified in clause (a ) . 
This is being done with a view to overcoming the difficulties arising out 
of a shortage of judicial magistrates in the remote areas. 


Paragraph (b ) of the proviso to sub -section ( 2) is being amended to 
provide that the requirement that the accused person should be produc 
ed before the Magistrate making an order for remand may be waived 
by the Magistrate for the reasons to be recorded by him . There may 
be cases where for practical considerations it may be difficult to produce 
the accused repeatedly for obtaining remand . 


An Explanation is being inserted to clarify that when the accused 
person does not furnish bail would continue to be in detention . 


Clause 14. - A provision is also being ingerted to make the provisions 
of section 167 applicable to pending investigations , 


Clause 15 . - Section 182 is being amended to enable a complaint by a 
woman relating to an offence of bigamy, to be made at the place of per 
manent residence after the commission of the offence instead of at the 
place where she last resided with the husband . 


Clause 16 .- Sub -section (2 ) of section 186 restricts the power of the 
Court to take cognizance of the offence of any criminal conspiracy 
punishable under section 120B of the Indian Penal Code, other than a 
criminal conspiracy to commit a cognizable offence which is punishable 
with death , imprisonment for life or rigorous imprisonment for a term of 
two years or upwards unless the State Government or the District 
Magistrate has consented to the initiation of proceedings . The said sub 
section is being amended to remove the distinction between cognizable 
and non -cognizable offences. 

Clause 17. - Section 198 is being amended to provide that a complaint 
ot an offence of bigamy may be filed also by any other person related 
to the wife by blood , marriage or adoption , after obtaining leave of Court . 
This is intended to afford the much needed help to the aggrieved woman 
in such cases. 


Clause 18 - New sub -section ( 3 ) Is being inserted in section 206 to 
enlarge the scope of the facility provided by that section so that the 
State Government may specially empower a Magistrate to exercise the 
powers conferred by sub -section (1) in relation to any offence which 
is compoundable under section 320 and to other offences punishable 
with imprisonment for a term not exceeding three months , where a 
Magistrate is of opinion that imposition of only fine would meet the ends 
of justice . 
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Clause 19.- Clause (a ) of section 209 is being replaced by a new clause 
which clarifies that the commitment is to be made after complying with 
the provisions of section 207 or 208 and that the committ ng Court will 
also have the power to make an order for the iemand of the accused in 
custody until the commitment has been made . This is intended to re 
move the difficulty actually experienced in cases where the committing 
Magistrate is unable to commit the accused on the sane day . 


Clause 20 .- - Under the new Code, in sessions trials, the evidence is to 
be recorded ordinarily in the form of questions and answers . It has 
been found that such recoriling of evidence caused detay . Section 276 
is being amended to provide that, as under the old Code , evidence shall 
ordinarily be taken down in the form of a narrative , but the Judge may 
take down any particular question and answer vorbalim , 


Clause 21. The present provision in the new Code is that the evi 
dence shall be taken down in the language of the Court. This has 
created difficulties in areas where other languages are also in use . To 
remove practical difficulties in taking down evidence in the language of 
the Court, section 277 is being amended to provide that evidence may be 
taken down in Hindi or English , if it is not practicable to take down 
such evidence in the language of the Court. 


Clause 22. - Sub - section (4 ) of section 293 is being amended to include 
Deputy Directors and Assistant Directors of Central and State Forensic 
Science Laboratories in the list of Government scientific experts . 


Clause 23. - At present affidavits can be sworn in by a Judge or a 
Magistrate. To remove a doubt whether this would include Executive 
Magistrates, section 297 is being amended to clarify that the provision 
would cover Executive Magistrates also . 


Clause 24 .- Under section 299 , evidence of witnesses can be recorded 
in the absence of the accused when he is absconding by the trying Magis 
trate and not by the committing Magistrate The section is being amend 
ed to enable the committing Magistrate also to exercise the function of 
recording evidence of witnesses, when the accused is absconding. 


Clause 25 . The new Code provides for an opportunity to an accused 
person to show cause against the proposer sentence . As this should not 
lead to delay , section 309 is being amended to clarify that adjournmen 
shall not be granted only for the purpose of enabling the accused to show 
cause against the proposed sentence . 


Clause 26 .~ The Table under sub -section ( 1) of section 320 is being 
amended to provide that only those cases of defamation may be com 
pounded without the permission of the Court, as are not mentioned against 
section 500 of the Indian Penal Code, in column 1 of the Table under sub 
section ( 2 ) of section 320 . 


Clause 27 . -- Section 323 is being amended so as to clarify that, where 
a commitment is made by a Magistrate after inquiry and trial, the pro 
cedure specified in Chapter XVIII shall apply to the commitment so 
made. 


FL0A -66 /13 /LS /78 - 79 (79 /47 ) 


670 


- - 


= 


= 


- 


- 


THE GAZETTE OF INDIA EXTRAORDINARY [PART II — 
- - 

Clause 28. - Under the existing provision , a de -novo trial is not obli 
gatory when there is a change of Magistrate. It is proposed to extend 
the scope of the section to the Court of Session also to expedite trial of 
cases therein . 


Clause 29. - Section 374 is heing amended to provide for cases where 
there are two or more accused persons. The right of appeal, where the 
appealable sentence has been passed against such person or against any 
other person convicted at the same trial, will be available to all the 
accused persons irrespective of the sentence passed on each . This was 
the position under the old Code. 


Clanse 30 . - Section 377 is being amended to clarify that the State 
Government, besides the Central Government can also direct the Public 
Prosecutor o present an appeal against inadequate sentence in cases in 
which the offence was investigated by the Delhi Special Police Establish 
ment or any other agency empowered to investigate an offence under any 
iher Central Acta 


Clause 31. - Section 378 is being amended to provide that an appeal can 
be filed in the High Court against an order of acquittal passed by Court 
of Session in revision . 


Clause 32 .- - There was a doubt on the question whether the period of 
imprisonment referred to in section 428 will apply to the imprisonment in 
default of payment of fine. Section 428 is being amended to clarify that 
it will not apply to the imprisonment in default of payment of fine, 


Clause 33. - Section 432 contains provision relating to powers of the 
appropriate Government to suspend or remit sentences. The Joint Com 
mittee on the Indian Penal Code (Amendment) Bill , 1972 , had suggested 
the insertion of a proviso to section 57 of the Indian Penal Code to the 
effect that a person who has been sentenced to death and whose death 
sentence has been commuted into that of life imprisonment and persons 
who have been sentenced to life imprisonment for a capital offence should 
undergo actual imprisonment of 14 years in jail . Since this particular 
matter relates more appropriately to the Criminal Procedure Code, a new 
section is being inserted to cover the proviso inserted by the Joint 
Committ 


Clause 34 - In the new Code, there is no provision for computing 
the period of limitation in re ation to offences which can be tried together. 
Section 468 is being amended to provide that for the purpose of comput 
ing the period of limitation in relation to offences which may be tried 
together, the offence for which the more severe punishment or , as the 
case may be the most severe punishment can be imposed shall be taken 
into account. 


Clause 35. ---Section 478 provides for the procedure for the alteration 
of functions allocated to Judicial Magistrates to Executive Magistrates or 
vice versa in certain cases . The procedure provides that if the State 
Legislature by & resolution so requires, the State Government 
may , in consultation with the High Court, by notification , give effect to 
the alteration of functions allocated to Judicial Magistrate to Executive 
Magistrates . The section is being amended to substitute " State Assem 
bly " for " State Legislature " and to make some drafting improvements. 
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Clause 36 . - (a ) Forms Nos. 34 , 41 and 42 are being amended to clarify 
that they can be used in connection with other relevant sections of the 
Coule. 


(b ) A new Form No. 44A , which can be used under section 424 , is being 
inserted . 


(c ) A set of Forms Nos . 47 to 56 , which can be issued under section 446 , 
is being inserted . 
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FINANCIAL MEMORANDUM 


Clauses 8 and 9 of the Bill provide for the appointment of Public Pro 
sccutor and Additional Public Prosecutors for the High Court, 
I’ublic Prosecutors for the district or local area, Special Public Prosecu 
tor for the purposes of any case or class of cases and Assistant 
Public Prosecutors for the courts of Magistrates by the Central 
Government. These are enabling provisions and the power given 
is meant to be excrc sed only when occasion demands. The appoint 
ment of Assistant Public Prosecutors by the Central Government will 
generally be made from among departmental officers. Provision for ex 
penditure tha t may have to be incurred will be made in the appropriate 
budget as and whn the occasion arises. It is, therefore, not possible to 
give an estimate of the actual expenditure (whether recurring or non 
recurring) in this behalf at this stage. 
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BILL No. 91 of 1978 
A Bill further to amend the Income-tax Act, 1961 and the Wealth -tar Act, 

1957 , 


Be it enacted by Parliament in the Twenty -ninth Year of the Republic 
of India as follows : 
1. (1 ) This Act may be called the Taxation Laws (Amendment ) Act, Short title 

and com 
1978 . 

mеnсе . 
(2 ) It shall come into force on the 1st day of April, 1979 . 

ment. 
2 . In the Income-tax Act, 1961, -- 

Amend 

ment 
(a ) in Chapter III, after section 13, the following section shall be of Act 43 

of 1961. 
inserted , namely : - - 

13A , Any income of a political party which is chargeable Special 
under the head " Interest on securities " , " Income from house pro 

provision 

relating to 
perty " or " Income from other sources" or any income by way of 

Incomes of 
voluntary contributions received by a political party from any political 
person shall not be included in the total income of the previous parties , 
year of such political party : 
Provided that 

(a ) such political party keeps and maintains such books 
of account and other documents as would enable the Income 
tax Officer to properly deduce its income therefrom ; 

(b ) in respect of each such voluntary contribution in 
excess of ten thousand rupees , such political party keeps and 
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maintains a record of such contribution and the name and 
address of the person who has made such contribution ; and 

(c ) the accounts of such political party are audited by an 
accountant as defined in the Explanation below sub - section 
(2 ) of section 288 . 

Explanation . For the purposes of this section , " political 
party " means an association or body of individual citizens of India 
registered with the Election Commission of India as a political 
party under paragraph 3 of the Election Symbols (Reservation and 
Allotment ) Order, 1962, and includes a political party deemed to 
be registered with that Commission under the proviso to sub 
paragraph (2 ) of that paragraph . ; 
(b ) in section 37, 

(i) after sub -section (2A ), the following sub -section shall be 
inserted , namely :-- 

“ (2B ) Notwithstanding anything contained in sub -section 
(1), no allowance shall be made in respect of expenditure 
incurred by an assessee on advertisement in any souvenir , 
brochure , tract, pamphlet or the like published by a political 
party ." ; 

( ii ) in sub - section (3A ) (as directed to be inserted by section 
8 of the Finance Act , 1978 ), 

( 1 ) for the words, brackets and figure " the provisions of 
sub -section ( 3) ” , the words, brackets, figures and letter " the 
provisions of sub - section (2B ) or gub - section (3 ) " shall te 
substituted ; 

(a ) in the Explanation , in clause ( a ), for the words, 
brackets and figure " under sub -section (3 )", the words. 
brackets, figures and letter " under sub-section (2B ) , or sub 

section (3 ), or both " shall be substituted ; 
(c ) in section 139, after sub -section (4A ), the following sub -section 
shall be inserted , namely : 

" (4B ) The chief executive officer (whether such chief execu 
tive officer is known as Secretary or by any other designation ) of 
every political party shall, if the total income in respect of which 
the political party is assessable ( the total income for this purpose 
being computed under this Act without giving effect to the pro 
visions of section 13A ) exceeds the maximum amount which is not 
chargeable to income- tax , furnish a return of such income of the 
previous year in the prescribed form and verified in the prescribed 
manner and setting forth such other particulars as may be pres 
cribed and all the provisions of this Act, shall, so far as may be , 
apply as if it were a return required to be furnished under sub 
section ( 1) " . 


Amend . 
ment of 
Act 27 
of 1957, 


3. In the Wealth - tax Act, 1957 , in section 45, after clause ( h ), the fol 
lowing clause and Explanation shall be inserted , namely : 

(i) any political party . 

Explanation . -- For the purposes of clause (i), " political party ” 
shall have the meaning assigned to it in the Explanation to section 
134 of the Income-tax Act. , 
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STATEMENT OF OBJECTS AND REASONS 


Political parties are essential in any democratic set -up The luxation 
of their income, however , reduces then disposable funds thercby adversely 
affecting their capacity to mance their attivities from legitimate soulas 
of income. It is , therefore , proposed to provide exemption from mom - 
tax in respect of specified categories of income derived by political parties, 
namely , income from investments (both in movable and iminovable pro 
perties ) and inox me by way of voluntary contributions The proposed 
exemption will be available only in the care of politi al parties which in 
registered or deemed to be registered with the Flecilun Commission of 
India under the Election Synibols ( Reservation and Alloturnt) Oider 
1968 . The exemption will not be allowed unless the11tical party main . 
tains proper books of account ; records the name and add . tys of over . 
person who has made a voluntary contribution of 10010 than ten thousand 
rupees at a time; and the accounts of the political party ale audited by a 
chartered accountant or other qualified accountant 


2 Payments made for advertisements in couvr ris , brochures and the 
like published by political parties are not marley is roniside: at1011 ot con 
mercial expediency , but are in the nature of diguin donouons made 
with the twin objective of circumventing the ban in company donations 
and for securing their deduction in the computation of taxahle profits It 
is, therefore, proposed to provide that expediture incurred by a lax -payrr 
for purposes of advertiseinent in ally souveni: buchne 01 the like 
published by a political party will not be allowed as all duction in coni 
puting the taxable profits . 


3 . One of the principal objects of wealth - tix is to reduce disparities 
in personal incomes and wealth . As this consideration does not ply 
In the case of po itical parties , it is proposed to exempt them froin the 
levy of wealth -tax . 

4 . This Bill accordingly sceks to amend the Income-tax Act, 1961 and 
the Wealth - Tax Act, 1957 mainly with a view to achieving the aforesaid 
objects . 


HM, PATEL 


NEW DELHI; 
The 12th May, 1978 . 
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MEMORANDUM REGARDING DELEGATED LEGISLATION 


Sub - clause ( c ) of clause 2 of the Bill proposes to insert a new sub 
section (4B ) in section 139 of the Income- tax Act, 1961 which requires the 
chief executive officer of a political party to furnish a return of income in 
such form and verified in such manner and setting forth such particulars 
as may be prescribed by rules made under the said Act. As the matters 
in respect of which rules may be made under this provision pertain to 
matters of detail or procedure, the delegation of legislative power is of a 
normal character . 


AVTAR SINGH RIKHY , 

Secretary . 


TT 


